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I. INTRODUCTION 

This interconnection arbitration conducted pursuant to the Telecommunications Act of 

1996 ("the Act") demonstrates that the negotiationlarbitration process set forth in Sections 25 1 

and 252 can work fairly and efficiently. While Qwest appreciates Covads good faith conduct in 

the negotiations, the five unresolved issues that remain after the parties' exhaustive negotiations 

are nevertheless largely attributable to Covad attempting to impose obligations on Qwest that 

either conflict with rulings by the FCC or are inconsistent with the Act. These deviations from 

governing law are sharply demonstrated by Covad's demands and proposed interconnection 

agreement ("ICA") language relating to implementation of the FCC's rulings in the Triennial 

Review Order ("TRO").' 

For example, although the TRO confirms Qwest's right to retire copper facilities, Covad 

asks the Commission to gut that right by imposing onerous conditions that are nowhere found in 

the TRO and that conflict directly with the FCC's Congressionally-mandated obligation to 

encourage investment in the fiber facilities that support broadband services. Similarly, despite 

the FCC's pronouncements that Bell Operating Companies ("BOCs") are not required under the 

Act to commingle or combine network elements provided under Section 271, Covad proposes 

language that would require Qwest to do just that. 

Covad's departures from governing law are perhaps most sharply demonstrated by its 

proposed ICA language that would require Qwest to provide almost unlimited access to the 

elements in Qwest's Arizona telecommunications network. These proposals ignore FCC findings 

in the TRO that CLECs are not impaired without access to many network elements and that 

Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers, 18 FCC Rcd. 
16978 (2003), asfd in part and rev2 and vacated in part, United States Telecom Association v. FCC, 359 F.3d 554 
(D.C. Cir. 2004) ("USTA ZZ"). 
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ILECs are therefore not required to unbundle them. Covad's broad unbundling demands also 

violate the rulings of the United States Supreme Court and the United States Court of Appeals 

for the District of Columbia Circuit in which those courts struck down FCC unbundling 

requirements while confirming in the most forceful terms that the Act imposes real and 

substantial limitations on ILEC unbundling obligations. In addition, Covad's proposed 

unbundling language assumes incorrectly that state commissions have authority to require BOCs 

to provide network elements pursuant to Section 27 1, to determine pricing for those elements, 

and to include them in Section 252 ICAs. 

The flawed nature of Covad's arguments is confirmed by recent decisions in the 

CovadQwest arbitrations in Colorado, Minnesota, Washington, and Utah, copies of which are 

attached. In those arbitrations, with limited exception, the Colorado, Washington and Utah 

Commissions and the administrative law judge in Mmnesota rejected Covad's positions and 

proposed ICA language relating to most of these TRO-related issues in dispute here, relying on 

substantially the same evidentiary record that exists here.' This consistency among the four 

decision-makers that have addressed these issues is not a coincidence - Covads proposals 

relating to each of the disputed issues are without legal or factual support. 

See In the Matter of the Petition of Qwest Corporation for Arbitration of an Interconnection Agreement 
with Covad Communications Co., Colorado Commission Docket No. 04% 160T, Decision No. C04-1037, Initial 
Commission Decision (Colo. Commission Aug. 19,2004) ("Colorado Arbitration Order"); In the Matter ofthe 
Petition of DIECA Communications, Inc., d/b/a Covad Communications Company for Arbitration to Resolve Issues 
Relating to an Interconnection Agreement with Qwest Corporation, Minnesota Commission Docket No. P-5692, 
42111C-04-549, Arbitrator's Report (Minn. Commission Dec. 15,2004) ("Minnesota Arbitration Order"); In the 
Matter of the Petition for Arbitration of Covad Communications Company with Qwest Corporation, Washington 
Commission Docket No. UT-043045, Order No. 06, Final Order Affirming in Part, Arbitrator's Report and Decision; 
Granting, In Part, Covads Petition for Review; Requiring Filing of Conforming Interconnection Agreement (Wash. 
Commission Feb. 9,2005) ("Washington Arbitration Order"); In the Matter ofthe Petition of DIECA 
Communications, lnc., d/b/a Covad Communications Company, for Arbitration to Resolve Issues Relating to an 
Interconnection Agreement with Qwest Corporation, Utah Commission Docket No. 04-2277-02, Arbitration Report 
and Order (Utah Commission Feb. 8,2005) ("Utah Arbitration Order"). An exception is that the Colorado, 
Washington and Minnesota decisions require Qwest to commingle section 27 1 network elements with unbundled 
network elements it provides under section 25 1, In addition, the Colorado Commission did not address the section 
271 unbundling issues encompassed by arbitration issue no. 2, since Covad agreed to Qwest's ICA language in 
Colorado relating to those issues. 



In contrast to Covad's demands, Qwest's ICA proposals are specifically based upon the 

FCC's rulings in the TRO and other governing law. To ensure that the ICA complies with 

governing law and is consistent with the policy objectives of the Commission and the FCC, the 

Commission should adopt Qwest's proposed ICA language for each of the disputed  issue^.^ 

Finally, like its positions relating to the TRO issues, Covad's positions relating to channel 

regeneration and paymenthilling deviate from governing law and industry practice. For the 

reasons dwxssed below, the Commission should also adopt Qwest's proposed ICA language 

relating to these issues. 

11. DISPUTED ISSUES 

A. Issue 1: Retirement of Copper Facilities (Sections 9.2.1.2.3.1 and 
9.2.1.2.3.2). 

The TRO confirms that ILECs have a right to retire copper facilities that they replace with 

fiber facilities. The FCC specifically rejected attempts by CLECs to preclude ILECs from 

retiring copper loops: "we decline to prohibit incumbent LECs from retiring copper loops or 

copper subloops that they have replaced with fiber.'l4 This ruling goes hand-in-hand with the 

FCC's Congressionally-mandated policy of encouraging the deployment of fiber facilities that 

carriers can use to provide advanced telecommunications services, since the retirement of copper 

facilities and the resulting elimination of the maintenance expenses associated with those 

facilities increases an ILEC's economic incentive to install fiber fa~ilities.~ Thus, the FCC 

On July 21,2004, Qwest filed a motion to dismiss Issue 2 in Covad's arbitration petition on the ground 
that Covads network unbundling demands ask the Commission to exercise authority it does not have and that the 
unbundling issues - particularly demands for unbundling under Section 271 - are not a permissible subject for a 
Section 252 arbitration. The arguments in that motion are also set forth in substantial part in this post-hearing brief. 
There is, therefore, no need for the Commission to rule separately on Qwest's motion, as a ruling on the merits of this 
arbitration issue will address the relief and arguments that Qwest presented in the motion. 

TRO 9[ 271. 
See Qwest Exhibit 2, Direct Testimony of Karen A. Stewart dated December 20,2004 ("Stewart Direct") 

at 11-12. 
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specifically rejected CLEC proposals that would have required EECs to provide alternative 

forms of access and to obtain regulatory approval before retiring copper facilities.6 

Covads proposed ICA language would eviscerate the copper retirement rights confirmed 

in the TRO. Specifically, under Covad's proposal, Qwest would be prohibited from retiring a 

copper loop over which Covad is providing DSL service unless it provides Covad with an 

"alternative service" that does not increase the cost to Covad or its customers or degrade the 

quality of the service that Covad is receiving from Qwest today.7 These conditions are not found 

in the TRO or in any other FCC order. Not surprisingly, therefore, the Colorado, Minnesota, 

Utah, and Washington Commissions have uniformly rejected Covad's proposal. The Colorado 

and Washington Commission found that Covads proposal is without legal support,S and in a 

ruling the Minnesota Commission adopted, the Minnesota ALJ held that "[tlhere is no legal 

support in the TRO for Covad's position concerning 'alternative' servi~es.' '~ Similarly, the Utah 

Commission stated that "[wle find no support in the TRO for Covad's contention that hybrid 

loops should be treated differently under the FCC's copper retirement rules than are FITH or 

FITC 

should reach the same result. 

These rulings are correct and, for the reasons set forth below, this Commission 

TRO 281 & n.822. 

As discussed infra, Covad has modified its proposal relating to copper retirement by offering new 
language under which its "alternative service" requirement would not apply to situations where Qwest retires a 
copper loop and replaces it with a fiber-to-the-home ("FI'TH") loop. As the Colorado Commission ruled, this 
modification does not cure the legal shortcomings of Covads proposal. See Petition of @est Corporation for 
Arbitration of an Interconnection Agreement, Docket No. 04B-l60T, Decision No. (204-1348, Order Granting in 
Part and Denying in Part Application for Rehearing, Reargument, or Reconsideration at 10 (rel. Nov. 16,2004) 
("Colorado RRR Order"). 

* Colorado Arbitration Order at 54; Washington Arbitration Order 'j 21. 
Minnesota Arbitration Order $23. 

lo Utah Arbitration Order at 10- 1 1. 



1. In Contrast To Covad's "Alternative Service" Proposal, 
Qwest's Proposed ICA Language Relating To Copper 
Retirement Meets The Requirements Of The TRO. 

a) Covad's "Alternative Service" Proposal Is Inconsistent 
With The 23'0. 

As telecommunications carriers have increasingly moved from copper to fiber facilities, it 

has become a standard practice to retire copper facilities in many circumstances when fiber 

facilities are deployed. The ability to retire copper facilities is important from a cost perspective, 

since, without that ability, carriers would be required to incur the costs of maintaining two 

networks. If carriers were faced with that duplicative cost, they would have reduced financial 

ability to deploy facilities to replace copper and, therefore, reduced ability to deploy facilities that 

can support advanced telecommunications services." Accordingly, in the TRO, the FCC 

confirmed the right of ILECs to retire copper facilities without obtaining regulatory approval 

before doing so. Specifically, in paragraph 271 of the TRO, the FCC ruled: 

As we note below in our discussion of FTTH loops, we decline to prohibit 
incumbent LECs from retiring copper loops or subloops that they have replaced 
with fiber. Instead, we reiterate that our section 25 l(c)(5) network modification 
disclosure requirements (with the minor modifications also noted below in that 
same discussion) apply to the retirement of copper loops and copper subloops.12 

As reflected by this excerpt from the TRO, the only retirement condition that the FCC established 

are that the ILEC provide notice of its intent to retire specific copper facilities when those 

facilities are being replaced by FTTH loops so that CLECs can object to the FCC.I3 

Qwest's proposed language for Sections 9.2.1.2.3 and 9.2.1.2.3.1 of the ICA, combined 

with the parties' agreed language relating to notice, accurately implements the TRO. Under these 

See Stewart Direct at 11-12. 

'2 TRO 271. 

l3  See also TRO ¶ 281. Although the FCC ruled that the notice requirements do not apply to the retirement 
of copper feeder, as noted above, Qwest has nevertheless agreed to provide notice of copper feeder retirements. 



provisions, Qwest is permitted to retire copper facilities but will provide Covad and other C E C s  

with notice of all planned retirements, not just retirements involving FTTH replacements. 

Further, consistent with the TRO, Qwest's language for Section 9.2.1.2.3 establishes that Qwest 

will comply with any applicable state requirements. Qwest's Section 9.2.1.2.3.1 also provides 

Covad with substantial protection by establishing that: (1) copper loops and subloops will be left 

in service where technically feasible; and (2) Qwest will coordinate with Covad the transition 

from old facilities to new facilities "so that service interruption is held to a minimum." 

In contrast to Qwest's proposal, Covad's demands relating to copper retirement are not 

supported by the TRO and conflict with key policy objectives of Congress and the FCC. While 

Covad asserts that its "alternative service'' demand is consistent with the TRO, as found in the 

Colorado, Minnesota, Washington, and Utah arbitrations, there is no wording in the TRO that 

requires an ILEC to provide an alternative service before retiring a copper facility. Moreover, the 

proposal directly conflicts with the FCC's Congressionally-mandated obligation to promote the 

deployment of facilities that support broadband services. In the TRO, the FCC identified 

broadband deployment as one of its paramount objectives, emphasizing that "[blroadband 

deployment is a critical domestic policy objective that transcends the realm of 

communications."14 Thus, the FCC sought to formulate rules that would "help drive the 

enormous infrastructure investment required to turn the broadband promise into a real it^."'^ 

As described by Qwest witness, Karen Stewart, the economic incentive of a carrier to 

deploy the fiber facilities that support broadband services increases if the carrier is permitted to 

l4 TRO ¶ 212. 
l5 Id. 



retire copper loops when it deploys fiber.16 Without a right to retire copper or with a right 

conditioned upon the onerous retirements proposed by Covad, a carrier evaluating whether to 

deploy fiber would be faced with the duplicative costs of maintaining both the copper and the 

fiber fa~i1ities.l~ Thus, the FCC specifically rejected CLEC proposals that would have required 

ILECs to provide alternative forms of access and to obtain regulatory approval before retiring 

copper facilities.18 As stated by the Washington Commission, "[tlhe FCC did not place 

conditions on an LEC's retirement of copper facilities" and has only required that ILECs provide 

public notice of planned  retirement^."'^ 

In attempting to defend its proposal, Covad argues that the right of an lLEC to retire a 

copper facility is narrowly limited to situations where an ILEC deploys a FTTH loop or a fiber- 

to-the-curb ("I;cITC") loop and asserts that only its proposal is so limited. For several reasons, 

this argument is wrong. First, as demonstrated by the plain language of the TRO excerpt quoted 

above, the FCC did not limit ILECs' retirement rights to situations where copper loops are 

replaced with F" or FTTC loops. Instead, the FCC stated that the right to retire exists when 

an ILEC replaces copper loops "with fiber," meaning any fiber facility: "[Wle decline to prohibit 

incumbent LECs from retiring copper loops or copper subloops that they have replaced with 

"See Stewart Direct at 11-12. 

l7 Covad attempts to minimize the significance of this economic disincentive by asserting that in Arizona, 
Qwest likely would be required to continue to maintain only a "handful" of copper loops that are being used to 
provide DSL service to Covad customers. However, Qwest cannot leave just Covads loops in service and retire all 
the other copper loops in the 3600 and 4200 pair feeder cables that are used in the network. Instead, if Qwest had to 
leave the handful of Covad loops in service, it would have no choice but to also leave in service the hundreds of 
other copper loops in those cables. The maintenance costs that Qwest would incur, therefore, would be for not just a 
few copper loops used by Covad, but for the entire 3600 or 4200 pair cable. Those maintenance costs would thus 
reduce Qwest's economic incentive to deploy fiber to the hundreds of Arizona customers served by those loops in 
those cables, all for the sake of a "handful" of Covad customers. 

TRO ¶ 281 & n.822. 
l9 Washington Arbitration Order 21; Utah Arbitration Order at 11 ("We find nothing in federal or state 

law that would impose an obligation on Qwest to provide an alternative service at current costs for an xDSL provider 
prior to retirement of copper facilities. Qwest has the right to retire its copper facilities and replace them with 
fiber."). 



fiber."*' Accordingly, the Colorado Commission rejected this same argument in the 

CovadQwest arbitration in that state, concluding as follows: 

Covad cites ¶'JI 277-279 of the TRO, stating that the copper retirement rules only 
apply to the extent that hybrid loops are an interim step to establishing an all fiber 
FTTH loops (sic). Nowhere in these paragraphs do we find this statement. In 
fact, the FCC indicates at footnote 847 that an ILEC can remove copper loops 
from plant so long as they comply with the FCC's Part 5 1 notice requirements, 
without any exclusion given to hybrid loops.21 

The same analysis and conclusion apply here. 

Second, Covads narrow reading of the ILECs' retirement sights is inconsistent with the 

FCC's clear intent to encourage the deployment of fiber facilities as a whole, not just FTTH and 

FTTC loops, as stated in the TRO: 

Upgrading telecommunications loop plant is a central and critical component of 
ensuring the deployment of advanced telecommunications capability to all 
Americans is done on a reasonable and timely basis and, therefore, where directly 
implicated, our policies must encourage such modifications. Although a copper 
loop can support high transmission speeds and bandwidth, it can only do so 
subject to distance limitations and its broadband capabilities are ultimately limited 
by its technical characteristics. The replacement of copper loops withfiber will 
permit far greater and more flexible broadband capabilities." 

Third, contrary to Covad's new contention, the FCC's Section 271 Forbearance Order 

establishing that ILECs are not required to provide unbundled access to FTTC loops provides no 

support for the claim that ILECs are only permitted to retire copper loops they have replaced with 

FTTH or FTTC Indeed, Covad's reliance on that order is baffling, since nowhere in it 

does the FCC even discuss ILECs' copper retirement rights. As the Minnesota ALJ stated in 

TRO 2271 (emphasis added). 
21 Colorado RRR Order 'j 35. 
" TRO '$243 (emphasis added). 

23 See In the Matters of Petition for Forbearance of Verizon Telephone Companies Pursuant to 47 U.S.C. 
$160(c); SBC Communications Inc.2 Petition for Forbearance Under 47 U.S.C. $ 160(c); @est Communications 
International Inc. Petition for Forbearance Under 47 U.S.C. $ I60(c); BellSouth Telecommunications, Inc. Petition 
for Forbearance Under 47 U.S.C. 3 160(c), WC Docket Nos. 01-338,03-235,03-260,04-48, Memorandum 
Opinion and Order (October 27,2004) ("Section 271 Forbearance Order"). 
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response to the same argument from Covad, "[ilt is simply not possible to read the FCC's 

decision to refrain from requiring any access to broadband elements under section 271 as 

providing any support whatsoever for Covad's alternative service proposal."" 

Covad also attempts to advance its proposal by claiming that allowing Qwest to retire 

copper facilities will bring substantial harm to consumers. This claim is unfounded. As Mr. 

Zulevic acknowledged, no Covad customer has ever been disconnected from service in Arizona 

or anywhere else in Qwest's region because of Qwest's retirement of a copper And the 

likelihood of that occurring is remote, as evidenced by Ms. Stewart's testimony establishing that 

Qwest routinely leaves copper loops in place when it deploys fiber - a practice that is captured by 

Qwest's proposed ICA language.z6 Further, Mr. Zulevic testified that there are, at most, only a 

"handful" of Covad customers that potentially could be affected by Qwest's retirement of a 

copper In the unlikely event those customers are affected by Qwest's retirement of a 

copper loop, Covad could continue serving them by purchasing other services from Qwest that 

would result in an overall negligible cost increase given the small number of Covad customers 

that could be affected.'* In addition, Covad could continue providing service to its customers 

24 Minnesota Arbitration Order ¶ 24. Covad seems to be arguing that in the Section 271 Forbearance 
Order, the FCC ruled that ILECs can avoid unbundling FTTC loops only if the ILEC is actually using the FTTC 
loop to provide broadband service. According to Covad, it follows as a matter of inference that an ILEC can only 
retire a copper loop that has been replaced with a fiber facility that is actually providing broadband service. The 
FCC said no such thing, however, and, moreover, did not rule that ILECs must be using FTTC loops for broadband 
service to avoid having to unbundle them. Instead, the FCC emphasized that its objective of encouraging the 
deployment of fiber facilities that support broadband services is advanced by the deployment of fiber loops that are 
capable of providing broadband service, and, consistent with this statement, it ruled that ILECs are not required to 
unbundle FTTC loops. See Section 271 Forbearance Order ¶ 17 and n.56. Nor is there any support for Covads 
claim that in the Section 271 Forbearance Order, the FCC established that ILECs are only permitted to retire copper 
loops that have been replaced with fiber facilities that are serving mass market customers. There is simply no such 
statement anywhere in the order. 

" Hearing Tr., Vol. 1, at 27-28. 

26 Hearing Tr., Vol. 1, at 76. 
27 Covad Exhibit 3, Direct Testimony of Michael Zulevic (Confidential Version) dated December 20,2004 

(Zulevic Direct) at 20-2 1. 

Rebuttal") at 13-14. 
See Qwest Exhibit 3, Rebuttal Testimony of Karen A. Stewart dated January 18,2005 ("Stewart 28 



despite Qwest's retirement of copper loops by deploying remote DSLAMS.~' While Covad 

claims that deploying DSLAMs is cost-prohibitive, the FCC has concluded otherwise, as 

reflected by its stated objective - set forth in the TRO - of promoting CLEC investment in 

remote DSLAMs and other next-generation network eq~iprnent.~' 

b) Covad's "Alternative Service" Proposal Would 
Unlawfully Prevent Qwest From Recovering Its Costs 
And Is Not Properly Defined. 

Covad also cannot reconcile its "alternative service" proposal with the provisions of the 

Act that require CLECs to compensate IL,ECs for the costs they incur to provide interconnection 

and access to UNEs. Section 252(d)( 1) of the Act requires that rates for interconnection and 

network element charges be "just and reasonable" and based on "the cost (determined without 

reference to a rate-of-return or other rate-based proceeding) of providing the interconnection or 

network element." In Zowa Utilities Board v. FCC,31 the United States Court of Appeals for the 

Eighth Circuit succinctly described the effect of these provisions: "Under the Act, an incumbent 

LEC will recoup the costs involved in providing interconnection and unbundled access from the 

competing carriers makmg these requests." (emphasis added). 

Under Covad's proposal, Qwest could only charge a recurring rate of $2.42 for the 

alternative service since the current Commission-prescribed recurring rate for access to the high 

frequency portion of the unbundled loop in Arizona is $2.42.32 This rate would serve as a cap on 

Qwest's cost recovery. This artificial cap would prevent Qwest from recovering its costs, much 

less a reasonable profit, in plain violation of the Act's cost recovery requirements. While Mr. 

291d. at 18. 

30 See TRO ¶ 29 1. 
31 120 F.3d 753, 810 (8th Cis. 1997), afsd in part, rev'd in part, remanded, AT&T Corp. v. Iowa Utils. Bd., 

32 Stewart Rebuttal at 13-14. 

525 U.S. 366 (1999). 



Zulevic claimed in his written testimony that Covad's proposal would permit Qwest to recover 

the costs of providing an alternative service,33 it is quite telling that Covad refuses to agree to 

ICA language that would give Qwest that right. Indeed, Covad's real position - and its cavalier 

attitude toward Qwest's right to recover its costs - was fully revealed during the hearing when 

Mi. Zulevic testified that the Commission has "the latitude to [deny full cost recovery] if [it] 

feel[s] it is in the best interest of the end user."34 It is thus clear that both the effect and intent of 

Covad's proposal is to deny unlawfully the cost recovery to which Qwest is entitled under the 

Act. 

Moreover, it is fundamental that ICA terms and conditions, as with any contract, should 

be clearly defined to apprise parties of their rights and obligations and to thereby avoid or 

minimize disputes. Covad's "alternative service" proposal falls far short of this basic 

requirement. Nowhere in its proposed ICA language does Covad attempt to define the 

"alternative service" that Qwest would have to provide upon retiring a copper loop. Qwest would 

have no way, therefore, of knowing what alternative service to provide or whether such a service 

would meet the requirements of the ICA. Covad likewise fails to define the requirement that the 

alternative service "not degradate the service or increase the costs to CLEC or End-User 

Customers of CLEC." It does not propose, for example, any metrics to determine whether the 

service has degraded. The reality is that the "alternative service" Covad is seeking likely 

involves some form of unbundled access to hybrid coppedfiber loops, as confirmed by Covad's 

testimony stating that access to hybrid loops would satisfy its However, the FCC 

33 Covad Exhibit 4, Rebuttal Testimony of Michael Zulevic (Confidential Version) dated January 18,2005 

34 Hearing Tr., Vol. 1, at 37. 
35 Hearing Tr., Vol. 1, at 42-44. 

(Zulevic Rebuttal) at 10-1 1. 



expressly prohibited such access in the TRO, which further demonstrates the unlawfulness of 

Covads 

c)  Qwest Has Committed In The ICA To Comply With 
The FCC's Notice Requirements, And Covad's 
Proposed Additional Requirements Are Impermissibly 
Burdensome. 

As these arbitrations between Covad and Qwest have progressed, Qwest has significantly 

expanded its copper retirement notice obligations under the ICA by agreeing to: (1) provide 

notice when it intends to retire not just copper loops and subloops, but also copper feeder; (2) 

provide notice not just when a copper facility is being replaced with FTT" loop, but whenever a 

copper facility is being replaced with any fiber facility (including fiber feeder); and (3) provide e- 

mail notice of planned retirements to CLECs. Qwest's overall notice commitments meet the 

FCC's notice requirements, as confirmed by Qwest's proposed language for Section 9.2.1.2.3, 

which requires Qwest to provide notice of planned retirements "in accordance with FCC Rules." 

Qwest's expansion of its notice commitments is reflected in Section 9.1.15 of its proposed ICA. 

Notwithstanding Qwest's agreement to provide notice that meets the FCC's notice 

requirements, Covad is requesting more. In particular, it is proposing that Qwest be required to 

provide specific categories of information in the e-mail notices that Qwest has volunteered to 

provide to C E C s .  Covad has cited no legal authority for this request. The FCC rule relating to 

notice of network modifications permits an ILEC to provide notice by either filing a public 

notice with the FCC or providing notice through industry publications or an "accessible Internet 

Here, instead of committing to just one form of notice, Qwest is agreeing to provide three 

forms of notice - through its website, by a public filing with the FCC, and through an e-mail 

36 TRO (xm 273,288. 
37 Id. 



notice to CLECs. Further, its proposed Section 9.2.1.2.3 establishes that Qwest will provide any 

additional notices that may be required by Arizona law. 

Moreover, by agreeing to provide notice in accordance with FCC and state rules, Qwest is 

committing to provide detailed information about copper retirements with its notices, including, 

for example, the date of the planned retirement, the location, a description of the nature of the 

network change, and a description of foreseeable impacts resulting from the network change.38 

This information, along with the multiple forms of notice Qwest will provide, ensures that Covad 

will have timely and complete notice of any copper retirements. 

Covads objection to the notice Qwest has agreed to provide appears to center on its 

contention that Qwest should be required to tell Covad whether the retirement of a copper loop 

will affect the service Covad is providing to specific customers. While Qwest provides network 

facilities to Covad, it does not know the specific services Covad is providing to its customers 

over these facilities. A requirement for Qwest to tell Covad whether service to its customers 

would be affected by the retirement of a copper loop would therefore require Qwest to speculate 

about the services Covad is pr~viding.~' If Qwest guessed wrong, Covad would undoubtedly 

seek recourse and attempt to hold Qwest responsible. Qwest should not be put in that unfair 

position, which is why the Washington and Utah Commissions and the AW in Minnesota 

properly rejected this demand. The Washington Commission stated, "[w] e reject Covads 

assertion that the FCC's rule requires the identification of specific Covad customers affected by 

the change, or places the burden solely on the ILEC to determine the impact of a change."@ The 

Utah Commission noted that "it would not be reasonable to require Qwest to anticipate the affect 

38 See 47 U.S.C. 3 51.327(a)(1)-(6). 
39 Hearing Tr., Vol. 1, at 96-98. 



its proposed retirement of copper will have on specific Covad cu~tomers. '~~' Similarly, the 

Minnesota ALJ found that Covad's demands relating to notice are unnecessary and improperly 

attempt to shift responsibility from Covad to Qwest: 

[Tlhe issue seems to be that Covad wants Qwest to assume the responsibility for 
doing the research in advance and to put the results in the notice, or to put 
directions for using the Qwest website in the notice. The latter seems redundant 
when, by law, the name and telephone number of a contact person who can 
provide additional information about the planned change must be on the notice. 
Qwest has met its burden of proving that the information it provides is sufficient 
to comply with 47 U.S.C. 0 51.327.42 

Importantly, Qwest provides Covad with the information and tools it needs to determine 

for itself very readily whether its customers may be affected by a copper retirement. As Ms. 

Stewart explained, by using Qwest's database known as the "raw loop data tool," Covad can 

determine the addresses of the customers within a distribution area ("DAII) in which Qwest is 

retiring a copper loop and then compare those addresses to its customer records to determine 

whether any of its end-users will be affected by the ~etirement.~~ Qwest developed this tool in 

response to CLEC demands during the Section 271 proceedings at an expense in the millions of 

Having invested in raw loop data tool at the behest of the CLECs, Qwest reasonably 

believes that CLECs should it when the information they need is readily available through this 

database. Moreover, as ms. Stewart explained, the process of matching addresses in the data tool 

with Covad's customer addresses should require no more than about 10 or 15 

Mr. Zulevic speculated that the process would require a substantial amount of time, he 

While 

~ ~ ~ ~ ~~ ~ ~~~~~~~~~ 

40 Washington Arbitration Order '$15. 

42 Minnesota Arbitration Order ¶ 25 (footnote omitted). 

43 Hearing Tr., Vol. 1, at 77-78. 
44 Id. at 103. 

Utah Arbitration Order at 10. 41 



acknowledged that he has never used the raw loop data tool and is familiar with it only at ''a high 

l e ~ e 1 . " ~ ~  

While Covad claims that BellSouth provides Covad with notices that list the addresses of 

Covad customers who may be affected by a copper retirement, Covad still has not produced 

evidence showing that to be true. The only BellSouth notice that Covad has provided to Qwest 

in these arbitrations is one that lists all customers in the DA - the same information Qwest 

provides through its raw loop data tool - not Covads As Mr. Zulevic ultimately 

acknowledged in the hearing, he has never actually seen a notice from BellSouth that lists the 

Covad customers who may be affected by a copper reti~ement.~' 

In sum, Qwest's commitment to comply with the FCC's notice requirements ensures that 

Covad will receive the information it needs to assess whether Qwest's retirement of a copper 

facility will affect service that Covad is providing. Accordingly, the Commission should reject 

Covads proposed language relating to notice and adopt that proposed by Qwest. 

B. Issue 2: Unified Agreemenmefining Unbundled Network Elements 
(Sections 4.0 (Definition Of "Unbundled Network Element"), 9.1.1, 
9.1.1.6,9.1.1.7,9.1.5,9.2.1.3,9.2.1.4,9.3.1.1,9.3.1.2,9.3.2.2,9.3.2.2.1, 
9.6(g), 9.6.1.5,9.6.1.5.1,9.6.1.6,9.6.1.6.1,9.21.2). 

The Act requires ILECs to provide UNEs to other telecommunications carriers and gives 

the FCC the authority to determine which elements the LECs must provide. In making these 

network unbundling determinations, the FCC must consider whether the failure to provide access 

to an element "would impair the ability of the telecommunications carrier seeking access to 

45 Id. at 78. 

46 Id. at 47. 

47 Id. at 49-50. 

48 Id. at 68. 



provide the services that it seeks to offer.”49 This “impairment” standard imposes important 

limitations on ILECs’ unbundling obligations, as has been forcefully demonstrated by the 

Supreme Court‘s decision in AT&T Corp. v. Iowa Utilities Boar#’ and the D.C. Circuit’s 

decisions in USTA Z and USTA ZI invalidating each of the FCC’s three attempts at establishing 

lawful unbundling r~ le s .~ ’  

Issue 2 arises because of Covad‘s insistence upon ICA language that would require Qwest 

to provide almost unlimited access to network elements in violation of the unbundling limitations 

established by these decisions, the Act, and the TRO. Covad‘s clear objective is to obtain access 

to all elements of Qwest’s network that Covad may desire at the lowest rates possible. Not 

surprisingly, the Minnesota, Utah, and Washington Commissions rejected Covad‘s unbundling 

language, finding that it is plainly unlawful.52 

In the Washington, Utah and Minnesota orders, the Commissions or the ALJ determined 

correctly that it would be improper to include in a section 2511252 ICA terms and conditions 

relating to network elements that Qwest provides under section 271, as Covad proposes. As the 

Washington Commission stated: 

[Tlhis Commission has no authority under Section 251 or Section 271 of the Act 
to require Qwest to include Section 271 elements in an interconnection agreement. 
. . [and] any unbundling requirement based on state law would likely be 
preempted as inconsistent with federal law, regardless of the method the state 
used to require the element.53 

Likewise, the Utah Commission held: 

49 47 U.S.C. 0 251(d)(2). 
50 525 U.S. 366 (1998) (“Iowa Utilities Board”). 
51 USTA 11, supra; United States Telecom Ass’n v. FCC, 290 F.3d 415,427-28 (D.C. Cir. 2002) (“USTA T’). 
52 In the Colorado arbitration, Covad accepted Qwest’s language relating to unbundled network elements 

and did not propose its unbundling language that is in dispute here. Accordingly, the Colorado Commission did not 
address this issue. 

53 Washington Arbitration Order ‘I[ 37. 



[W]e differ with Covad in its belief that we should therefore impose Section 271 
and state law requirements in the context of a Section 252 arbitration. Section 
252 was clearly intended to provide mechanisms for the parties to arrive at 
interconnection agreements governing access to the network elements required 
under Section 251. Neither Section 251 nor 252 refers in any way to Section 271 
or state law requirements, and certainly neither section anticipates the addition of 
new Section 25 1 obligations via incorporation by reference to access obligations 
under Section 271 or state law.j4 

Consistent with this statement, the Minnesota ALJ ruled that "there is no legal authority in the 

Act, the TRO, or in state law that would require the inclusion of section 271 terms in the 

interconnection agreement, over Qwest's ~bject ion."~~ She explained further that "both the Act 

and the TRO make it clear that state commissions are charged with the arbitration of section 251 

obligations, whereas the FCC has retained authority to determine the scope of access obligations 

pursuant to section 271."j6 

These rulings, which address the same Covad unbundling language at issue here, confirm 

the unlawfulness of Covad's proposals. As the Washington, Utah and Minnesota orders correctly 

determined, and as is discussed further below, neither the Act nor the TRO permits including 

section 271 unbundling obligations in a section 251/252 ICA. Further, just as it failed to do in 

the prior arbitrations, Covad provided no evidence of impairment in this case to support its 

demands for unbundling under state law. There is thus no evidentiary basis for those demands 

and no way for the Commission to determine, as it must, whether the demands are consistent 

Utah Arbitration Order at 19-20. 
" Minnesota Arbitration Order p[ 46. 

56 Id. The Minnesota ALJ had denied Qwest's motion to dismiss portions of Covad's unbundling claims in 

54 

which Qwest argued that certain of the claims were beyond the permissible scope of a section 2511252 arbitration. 
However, the Minnesota ALJ properly distinguished her ruling that the claims are an "open issue" subject to 
arbitration - a ruling with which Qwest disagrees - from her ruling on the merits that there is no legal basis for 
including section 27 1 unbundling obligations in the ICA "Although this is an 'open issue' for purposes of 
determining what issues are subject to arbitration, the law provides no substantive standard that would permit the 
language Covad proposes." Minnesota Arbitration Order 146.  Based on the same reasoning, the ALJ's denial of 
Qwest's motion to dismiss in this case should not affect the merits of Covad's unbundling claims. Because there is no 
legal basis for Covads unbundling proposals, as the Minnesota ALJ ruled, Covad's language must be rejected on the 
merits. 
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with federal law. 

Accordingly, for the reasons cited by the Washington and Utah Commissions and the 

Minnesota ALJ and those set forth below, the Commission should resolve Issue 2 in Qwest's 

favor and reject Covad's unbundling lang~age.'~ 

1. Summary Of Qwest's And Covad's Conflicting Unbundling 
Proposals. 

In contrast to Covads unbundling demands, Qwest's ICA language ensures that Covad 

will have access to the network elements that ILECs must unbundle under Section 25 1 while also 

establishing that Qwest is not required to provide elements for which there is no Section 251 

obligation. Thus, in Section 4.0 of the ICA, Qwest defines the UNEs available under the 

agreement as: 

[A] Network Element that has been defined by the FCC or the Commission as a 
Network Element to which Qwest is obligated under Section 251(c)(3) of the Act 
to provide unbundled access or for which unbundled access is provided under this 
Agreement. Unbundled Network Elements do not include those Network 
Elements Qwest is obligated to provide only pursuant to Section 271 of the Act. 

Qwest's language also incorporates the unbundling limitations established by the Act, the courts, 

and the FCC by listing specific network elements that, per court and FCC rulings, ILECs are not 

required to unbundled under Section 251. For example, Qwest's proposed Section 9.1.1.6 lists 18 

network elements that the FCC specifically found in the TRO do not meet the ''impairment" 

57 The broad access to network elements that Covad seeks under state law also exceeds the unbundling 
required under the Commission's existing rules. An interconnection arbitration, which is an adjudicative proceeding, 
is not the proper type of proceeding in which to alter the Commission's unbundling requirements. Under Arizona's 
Administrative Procedures Act ("APA), Title 51, Chapter 6, a change in existing law must be implemented through 
a rulemaking proceeding and in accordance with the APAs requirements relating to notice and the opportunity for 
public comment. These procedures are designed to ensure that the Commission and other state agencies adhere to 
the requirements of due process and act within the legal limits of their authority. Arizona's rulemaking process is 
designed to be non-adversarial and to facilitate input from stakeholders and the general public so that agencies have 
a fully developed body of information upon which to base their decisions concerning how to implement legislative 
mandates and policy determinations. If the Commission were to adopt the broad unbundling access that Covad is 
seeking, the effects of that decision would inevitably reach beyond this proceeding. A rulemaking is the proper 
proceeding for the Commission to consider Covads request for an expansion of the Commission's unbundling rules 
that, if granted, would substantially affect carriers that are not parties to this arbitration. For this additional reason, 
the Commission should reject Covad's unbundling claims included in Issue 2. 



standard and do not have to be unbundled under Section 25 1. 

While Qwest's ICA language properly recognizes the limitations on unbundling, its 

exclusion of certain network elements does not mean that those elements are unavailable to 

Covad and other CLECs. As the Commission is aware, Qwest is offering access to non-251 

elements through commercial agreements and tariffs, including, for example, its line sharing 

agreement with Covad. 

Covads sweeping unbundling proposals are built around its proposed definition of 

"Unbundled Network Element," which Covad defines as "a Network Element to which Qwest is 

obligated under Section 251(c)(3) of the Act to provide unbundled access, for which unbundled 

access is required under section 271 of the Act or applicable state law . . . ." (emphasis added). 

Consistent with this definition, Covad's language for Section 9.1.1 would require Qwest to 

provide "any and all UNEs required by the Telecommunications Act of 1996 (including, but not 

limited to Sections 251(b), (c), 252(a) and 271), FCC Rules, FCC Orders, andor applicable state 

rules or orders . . . ." 

Its proposal leaves no question that Covad is seeking to require Qwest to provide access 

to network elements for which the FCC has specifically refused to require unbundling and for 

which unbundling is no longer required as a result of the D.C. Circuit vacatur of unbundling 

requirements in USTA ZZ. In Section 9.1.1.6, for example, Covad proposes language that would 

render irrelevant the FCC's non-impairment findings in the TRO and the D.C. Circuit's vacatur of 

certain unbundling rules: 

On the Effective Date of this Agreement, Qwest is no longer obligated to provide 
to CLEC certain Network Elements pursuant to Section 251 of the Act. Qwest 
will continue providing access to certain network elements as required by Section 
271 or state law, regardless of whether access to such UNEs is required by Section 
25 1 of the Act. This Agreement sets forth the terns and conditions by which 



network elements not subject to Section 251 unbundling obligations are offered to 
CLEC. 

Under this proposal, Covad could contend, for example, that it can obtain unbundled access to 

OCn loops, feeder subloops, signaling and other elements despite the FCC’s fact-based findings 

in the TRO that CLECs are not impaired without access to these elements.j8 

In addition to these demands, in its proposed Section 9.1.1.7, Covad is seeking TELRIC 

(“total element long run incremental cost”) pricing for the network elements it claims Qwest 

must provide under section 27 1 .j9 While its proposed language suggests that Covad is seeking 

TFiLRIC pricing only on a temporary basis, Covad‘s filings in this proceeding and in other states 

reveal that Covad is actually requesting that the permanent prices to be set under Sections 201 

and 202 for Section 271 elements be based on TELRIC.m 

2. The Act Does Not Permit The Commission To Create Under 
State Law Unbundling Requirements That The FCC Rejected 
In The TRU Or That The D.C. Circuit Vacated In USTA ZI. 

Under Section 25 1, there is no unbundling obligation absent an FCC requirement to 

unbundle and a lawful FCC impairment finding. As the Supreme Court made clear in the Iowa 

UtiZities Board case, the Act does not authorize “blanket access to incumbents’ networks.”61 

Rather, Section 251(c)(3) authorizes unbundling only “in accordance with . . . the requirements 

In the following paragraphs of the TRO, the FCC ruled that ILECs are not required to unbundle these and 
other elements under section 251: I315  (OCn loops); ‘I[ 253 (feeder subloops); ¶ 324 (DS3 loops); ¶ 365 (extended 
dedicated interoffice transport and extended dark fiber); m4[ 388-89 (OCn and DS3 dedicated interoffice transport); 
afi 344-45 (signaling); 1 55 1 (call-related databases); ¶ 537 (packet switching); ¶ 273 (fiber to the home loops); 1 560 
(operator service and directory assistance), and ‘j 45 1 (unbundled switching at a DSl capacity). 

59 In its Petition for Arbitration, Covad advocates the use of the TSLRIC methodology referenced in Ariz. 
Admin. Code R14-2-1310(B)( l), which, like TELRIC, is a forward-looking costing methodology. Covad‘s Petition 
for Arbitration at 10. For all practicable purposes, however, the TSLRIC methodology and the TELRIC 
methodology are indistinguishable. To be consistent with its advocacy in Covad arbitrations in other states, Qwest 
will continue to reference the TELRIC methodology. 

incremental cost methodologies“ for Section 271 elements and arguing that the FCC does not “forbid” TELRIC 
pricing for these elements). 

See Covad’s Petition for Arbitration at 9-1 1 (advocating the use of ”forward-looking, long-run 

61 Iowa Utilities Board, 525 US. at 390. 



of this section [25 11 .”62 Section 25 1 (d)(2), in turn, provides that unbundling may be required 

only ifthe FCC determines (A) that “access to such network elements as are proprietary in nature 

is necessary’’ and (B) that the failure to provide access to network elements “would impair the 

ability of the telecommunications carrier seeking access to provide the services that it seeks to 

offer.”63 The Supreme Court and D.C. Circuit have held that the Section 25 l(d)(2) requirements 

reflect Congress’s decision to place a real upper bound on the level of unbundling regulators may 

order.64 

Congress explicitly assigned the task of applying the Section 251(d)(2) impairment test 

and “determining what network elements should be made available for purposes of subsection 

[251](c)(3)” to the FCC.65 The Supreme Court confirmed that as a precondition to unbundling, 

Section 25 l(d)(2) “requires the [Federal Communications] Commission to determine on a 

rational basis which network elements must be made available, taking into account the objectives 

of the Act and giving some substance to the ‘necessary’ and ‘impair’ requirements.”66 And the 

D.C. Circuit confirmed in USTA II that Congress did not allow the FCC to have state 

commissions perform this work on its behalf.67 USTA Il’s clear holding is that the FCC, not state 

commissions, must make the impairment determination called for by Section 25 l(d)(3)(B) of the 

Act. 

Iowa Utilities Board makes clear that the essential prerequisite for unbundling any given 

62 47 U.S.C. 5 251(c)(3). 

63 47 U.S.C. 5 251(d)(2). 
64 See Iowa Utilities Board, 525 U S .  at 390 ?‘We cannot avoid the conclusion that if Congress had wanted 

to give blanket access to incumbents’ networks on a basis as unrestricted as the scheme the [FCC] has come up with, 
it would not have included §251(d)(2) in the statute at all.”); USTA I, 290 F.3d at 427-28 (quoting Iowa Utilities 
Board’s findings regarding congressional intent and section 25 1 (d)(2) requirements, and holding that unbundling 
rules must be limited given their costs in terms of discouraging investment and innovation). 

65 47 U.S.C. 5 251(d)(2). 
Iowa Utilities Board, 525 U.S. at 391-92. 66 



element under Section 251 is a formal finding by the FCC that the Section 251(d)(2) 

“impairment” test is satisfied for that element. Simply put, if there has been no such FCC 

finding, the Act does not permit any regulator, federal or state, to require unbundling under 

Section 251. In the TRO, the FCC reaffirmed this: 

Based on the plain language of the statute, we conclude that the state authority 
preserved by section 251(d)(3) is limited to state unbundling actions that are 
consistent with the requirements of section 251 and do not “substantially prevent” 
the implementation of the federal regulatory regime. 

*** 

If a decision pursuant to state law were to require unbundling of a network 
element for which the Commission has either found no impairment-and thus has 
found that unbundling that element would conflict with the limits of section 
251(d)(2))--or otherwise declined to require unbundling on a national basis, we 
believe it unlikely that such a decision would fail to conflict with and 
“substantially prevent” implementation of the federal regime, in violation of 
section 251(d)(3)(~).~~ 

Federal courts interpreting the Act have reached the same concl~s ion .~~ Indeed, in a 

recent decision, the United States District Court of Michigan observed that in USTA ZZ, the D.C. 

Circuit “rejected the argument that the 1996 Act does not give the FCC the exclusive authority to 

make unbundling deter~ninations.”~~ The court emphasized that while the Act permits states to 

adopt some “procompetition requirements,” they cannot adopt any requirements that are 

inconsistent with the statute and FCC regulations. Specifically, the court held, a state 

commission “cannot act in a manner inconsistent with federal law and then claim its conduct is 

67 See USTA 11,359 F.3d at 568. 
TRO 193,195. 
See Indiana Bell Tel. Co. v. McCarty, 362 F.3d 378,395 (7th Cir. 2004) (citing the above-quoted 

discussion in the TRO and stating that “we cannot now imagine” how a state could require unbundling of an element 
consistently with the Act where the FCC has not found the statutory impairment test to be satisfied). 

70 Michigan Bell Tel. Co. v. Lark, Case no. 04-60128, slip op. at 13 (E.D. Mich. Jan. 6,2005) (Attachment 
F) . 



authorized under state law.“71 

Covads broad proposals for unbundling under state law reflect its erroneous view that the 

Commission has plenary authority under state law to order whatever unbundling it chooses. To 

support this argument, Covad cites various state law savings clauses contained in the Act. What 

Covad ignores is that these savings clauses preserve independent state authority only to the extent 

it is consistent with the Act, including Section 251(d)(2)’s substantive limitations on the level of 

unbundling that may be authorized. Section 25 l(d)(3), for example, protects only those state 

enactments that are “consistent with the requirements of this section” - which a state law 

unbundling order ignoring the Act’s limits would clearly not be. Likewise, Sections 261(b) and 

(c) both protect only those state regulations that “are not inconsistent with the provisions of this 

part” of the Act, which includes Section 251(d)(2). Nor does Section 252(e)(3) help Covad; that 

simply says that “nothing in this section” - that is, Section 252 - prohibits a state from 

enforcing its own law, 47 U.S.C. § 252(e)(3) (emphasis added), but the relevant limitations on 

the scope of permissible unbundling that are at issue are found in Section 25 1 .72 

Thus, these savings clauses do not preserve the authority of state commissions to adopt or 

enforce under state law unbundling requirements that have been rejected by the FCC or vacated 

in USTA ZZ. Indeed, the Supreme Court has “decline[d] to give broad effect to savings clauses 

where doing so would upset the careful regulatory scheme established by federal law.1173 

Congress has mandated the application of limiting principles in the determination of unbundling 

requirements that reflect a balance of “the competing values at That balance would 

71 Id. 
72 See 47 U.S.C. 0 251(d)(2). 
73 United States v. Locke, 120 S .  Ct. 1135, 1147 (2000). 

Id. See also Zowa Utils. Bd., 535 U.S. at 388. 74 



plainly be upset if a state commission could impose under state law unbundling requirements that 

have been found by the FCC to be inconsistent with the Act. 

The limitations on state unbundling authority were recently recognized by the Oregon 

Commission in response to substantially the same arguments that Covad is presenting here. As 

that Commission correctly concluded, a state commission "may not lawfully enter a blanket order 

requiring continuation of unbundling obligations that have been eliminated by the TRO or USTA 

ZZ.r'75 Yet, that is precisely what Covad is requesting this Commission to do through its proposed 

unbundling language. As the Oregon Commission concluded, any unbundling a state 

commission requires must be based upon a fact-specific impairment analysis required by Section 

251(d). Here, Covad is requesting that the Commission require blanket unbundling without an 

impairment analysis and without providing any evidence that it would be impaired without the 

multitude of network elements it is seeking.76 

Relatedly, with the limited exception noted above involving feeder subloops, Covad's 

proposed ICA language fails to identify the specific network elements that would be unbundled 

under state law. With no identification of these elements, it is of course impossible to conduct 

the element-specific impairment analysis required under Section 251. In this sense, Covad's 

proposal lacks the "concrete meaning" that, in the words of the D.C. Circuit, is necessary to make 

an impairment standard "readily justiciable." 

75 In the Matter of the Investigation to Determine Whether Impaiment Exists in Particular Markets $Local 
Circuit Switching is no longer available, Oregon Docket UM-1100, Order Denying CLEC Motion at 6 (Oregon 
P.U.C. June 11,2004). The Oregon Commission adopted the order issued by an Oregon administrative law judge. 

76 The clash between Covads state law unbundling demands and the federal unbundling scheme is 
demonstrated sharply by Covads language in section 9.3.1.1 that would require Qwest to unbundle feeder subloops. 
In the TRO, the FCC refused to give CLECs unbundled access to this network element, finding that such access 
would undermine the objective of Section 706 of the Act "to spur deployment of advanced telecommunications 
capability . . . ." TRO Y 253. A state-imposed requirement to unbundle feeder subloops would plainly conflict with 
this FCC determination and would undermine the FCC's attempt to achieve a fundamental objective of the Act - 
promoting investment in advanced telecommunications facilities. This conflict would of course not be limited to 
feeder subloops, since Covad contends that its unbundling language reaches other network elements for which the 
FCC specifically rejected CLEC unbundling requests. 



I ,  

In sum, the relevant question is not, as Covad presumes, whether sweeping unbundling 

obligations can be cobbled together out of state law, but rather whether any such obligations 

would be consistent with Congress's substantive limitations on the permissible level of 

unbundling, as authoritatively construed by the Supreme Court, the D.C. Circuit, and the FCC. 

Covad's proposals for broad unbundling under state law ignore these limitations and the 

permissible authority of state commissions to require unbundling. 

3. State Commissions Do Not Have Authority To Require 
Unbundling Under Section 271. 

Covad's unbundling proposals also assume incorrectly that state commissions have 

authority to impose binding unbundling obligations under Section 271. Section 271(d)(3) 

expressly confers upon the FCC, not state commissions, the authority to determine whether 

BOCs have complied with the substantive provisions of Section 27 1, including the "checklist" 

provisions upon which Covad purports to base its requests.77 State commissions have only a non- 

substantive, "consulting" role in that determinati~n.~' As one court has explained, a state 

commission has a fundamentally different role in implementing Section 271 than it does in 

implementing Sections 25 1 and 252: 

Sections 25 1 and 252 contemplate state commissions may take affirmative action 
towards the goals of those Sections, while Section 271 does not contemplate 
substantive conduct on the part ofstate commissions. Thus, a "savings clause" is 
not necessary for Section 271 because the state commissions' role is investigatory 
and consulting, not substantive, in nature.79 

Sections 201 and 202, which govern the rates, terms and conditions applicable to the 

77 47 U.S.C. 271(d)(3). 

7*47 U.S.C. 271(d)(2)(B). 
79 Indiana Bell Tel. Co. v. Indiana Utility Regulatory Commission, 2003 WL 1903363 at 13 (S.D. Ind. 

2003) (state commission not authorized by section 271 to impose binding obligations), a f d ,  359 F.3d 493 (7* Cir. 
2004) (emphasis added). 



unbundling requirements imposed by Section 27 1 :o likewise provide no role for state 

commissions. That authority has been conferred by Congress upon the FCC and federal co~r ts .~ '  

The FCC has thus confirmed that "[wlhether a particular [section 2711 checklist element's rate 

satisfies the just and reasonable pricing standard is a fact specific inquiry that the Commission 

[i.e,, the FCC] will undertake in the context of a BOC's application for Section 271 authority or 

in an enforcement proceeding brought pursuant to Section 27 1 (d)(6)."82 

The absence of any state commission decision-making authority under Section 27 1 also is 

confirmed by the fundamental principle that a state administrative agency has no role in the 

administration of federal law, absent express authorization by Congress. That is so even if the 

federal agency charged by Congress with the law's administration attempts to delegate its 

responsibility to the state agency.83 A fortiori, where (as here) there has been no delegation by the 

federal agency, a state agency has no authority to issue binding orders pursuant to federal law.84 

Additionally, the process mandated by section 252, the provision pursuant to which 

Covad filed its petition for arbitration, is concerned with implementation of an JLEC's 

obligations under section 25 1, not section 271. In an arbitration conducted under section 252, 

therefore, state commissions only have authority to impose terms and conditions relating to 

section 251 obligations, as demonstrated by the following provisions of the Act. 

(a) By its terms, the "duty" of an ILEX "to negotiate in good faith in 

NJ TRO arr 656,662. 

See id; 47 U.S.C. 201(b) (authorizing the FCC to prescribe rules and regulations to carry out the Act's 
provisions); 205 (authorizing FCC investigation of rates for services, etc. required by the Act); 207 (authorizing FCC 
and federal courts to adjudicate complaints seeking damages for violations of the Act); 208(a) (authorizing FCC to 
adjudicate complaints alleging violations of the Act). 

82 TRO ¶ 664. 

83 USTA XI, 359 F.3d at 565-68. 
84 See Indiana Bell Tel. Co. v. Indiana Utility Regulatory Commission, 2003 WL 1903363 at 13 (state 

commission not authorized by section 271 to impose binding obligations). See also TRO at 4[m 186-87 ("states do not 
have plenary authority under federal law to create, modify or eliminate unbundling obligations"). 



accordance with section 252 the particular terms and conditions of [interconnection] 

agreements" is limited to implementation of "the duties described in paragraphs (1) 

though (5) of [section 251(b)] and [section 251(~)].''~' 

(b) Section 252(a) likewise makes clear that the negotiations it requires are 

limited to "request[s] for interconnection, services or network elements pursuant to 

section 251 .r'86 

(c) Section 252(b), which provides for state commission arbitration of 

unresolved issues, incorporates those same limitations through its reference to the 

"negotiations under this section [252(a)]."87 

(d) The grounds upon which a state commission may approve or reject an 

arbitrated interconnection agreement are limited to non-compliance with section 25 1 and 

section 252(d).88 

(e) The final step of the section 252 process, federal judicial review of 

decisions by state commissions approving or rejecting interconnection agreements 

(including the arbitration decisions they incorporate), is likewise limited to "whether the 

85 47 U.S.C. 251(c)(l). 
86 47 U.S.C. 252(a)(emphasis added). 
'' See 47 U.S.C. 252(b)(1). The Fifth Circuit has ruled that state commissions may arbitrate disputes 

regarding matters other than the duties imposed by section 251 if both parties mutually agree to include those 
matters in their section 252(a) negotiations. CoServ Limited Liability Carp. v. Southwestern Bell Tel. Co., 350 F.3d 
482 (5* Cir. 2003). Even if correct, that ruling is not relevant here, for Qwest has not included in its section 252(a) 
negotiations with Covad its duties under section 271. See id. at 488 ("an ILEC is clearly free to refuse to negotiate 
any issues other than those it has a duty to negotiate under the Act when a CLEC requests negotiation pursuant to 
sections 251 and 252"). In the QwestKovad arbitrations in Minnesota and Utah, administrative law judges in those 
ruled that Qwest and Covad did negotiate Covad's request for unbundling under section 271. In both cases, however, 
Qwest established that its negotiators consistently refused to negotiate those issues and expressly told Covad's 
representatives that the issues were not properly part of the section 25 11252 process. The rulings incorrectly find 
that Qwest opened the door to Covad's insertion of section 27 1 issues into the negotiations by proposing ICA 
language to implement the section 251 unbundling obligations established by the TRO. However, Qwest itself never 
proposed any language relating to section 27 1 unbundling obligations, and Qwest and Covad never discussed 
Covads proposed language. There was not, therefore, mutual agreement to address those issues in the negotiations, 
as is required under Coserv. 



agreement . . . meets the requirements of section 251 and this section [252]."89 

It is thus clear that state commission arbitration of disputes over the duties imposed by 

federal law is limited to those imposed by section 25 1, and excludes the conditions imposed by 

section 271. 

4. Covad's Proposal To Use TELRIC Rates For Section 271 
Elements Is Unlawful. 

Under Covad's proposed Section 9.1.1.7 of the ICA, existing TELRIC rates would apply 

to network elements that Qwest provides pursuant to Section 271 until new rates are established 

in accordance with "Sections 201 and 202 of the Act or applicable state law." In addition, it is 

clear from Covads arbitration petition and its filings in other states that Covad is ultimately 

seeking permanent TELRIC-based prices for Section 27 1 elements.g0 

The absence of state decision-making authority under Sections 201,202, and 271 

establishes that state commissions are without authority to determine the prices that apply to 

network elements provided under Section 271. Thus, as noted above, the FCC ruled in the TRO 

that it will determine the lawfulness of rates that BOCs charge for Section 27 1 elements in 

connection with applications and enforcement proceedings brought under that section. 

Significantly, the FCC recently rejected the argument that the pricing authority granted to 

state commissions by Section 252(c)(2) to set rates for UNEs provided under Section 25 1 gives 

commissions authority to set rates for Section 271 elements. In its opposition to the petitions for 

a writ ofcertiorari filed with the Supreme Court in connection with USTA ZZ, the FCC addressed 

the contention that Section 252 gives state commissions exclusive authority to set rates for 

See 47 U.S.C. 252(e)(2)(b). 
89 47 U.S.C. 252(e)(6). 



network elements. It stated that the contention "rests on a flawed legal p~emise,"~' explaining 

that Section 252 limits the pricing authority of state commissions to network elements provided 

under Section 251(c)(3): 

Section 252(c)(2) directs state commissions to "establish any rates for * * * 
network elements according to subsection (d)." 47 U.S.C. 252(c)(2) (emphasis 
added). Section 252(d) specifies that States set "the just and reasonable rate for 
network elements" onZy "for purposes of [47 U.S.C. 251(c)(3)]." 47 U.S.C. 
252(d)( 1).92 

Accordingly, the FCC emphasized, "[tlhe statute makes no mention of a state role in setting rates 

for facilities or services that are provided by Bell companies to comply with Section 271 and are 

not governed by Section 25 1 ( ~ ) ( 3 ) . " ~ ~  

In requesting that the Commission adopt its rate proposal, Covad is therefore asking the 

Commission to exercise authority it does not have and that rests exclusively with the FCC. In 

addition, Covad's demand for even the temporary application of TELRIC pricing to Section 271 

elements violates the FCC's ruling in the TRO that TELRIC pricing does not apply to these 

elements. The FCC ruled unequivocally that any elements an ILEC unbundles pursuant to 

Section 271 are to be priced based on the Section 201-02 standard that rates must not be unjust, 

unreasonable, or unreasonably di~criminatory.~~ In so ruling, the FCC confirmed, consistent with 

its prior rulings in Section 271 orders, that TELRIC pricing does not apply to these network 

9o See Covads Petition for Arbitration at 9- 1 1, 

91 Brief for the Federal Respondents in Opposition to Petitions for a Writ of Certiorari, National 
Association of Regulatory Utility Commissioners v. United States Telecom Association, Supreme Court Nos. 04- 12, 
04-15, and 04-18, at 23 (filed September 2004). 

92 Id. (emphasis in original). 

93 Id. (emphasis in original). In the same brief, the FCC commented that the TRO does not express an 

94 TRO 656-64. 
opinion as to the precise role of states in connection with section 271 pricing. Id. 
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 element^.^' In USTA ZZ, the D.C. Circuit reached the same conclusion, rejecting the CLECs' 

claim that it was "unreasonable for the Commission to apply a different pricing standard unLx 

Section 27 1" and instead stating that "we see nothing unreasonable in the Commission's decision 

to confine TELRIC pricing to instances where it has found impairment."96 

C. Issue 3: Commingling (Section 4.0 and Definition of "Section 
251(c)(3) WE," Section 9.1.1.1): Covad's Proposed Language Would 
Improperly Require Qwest to Commingle Network Elements 
Provided Under Section 271. 

Covad attempts to achieve the impermissible result of requiring Qwest to commingle 

Section 271 elements by defining commingling in ICA Section 4.0 as the "connecting, attaching, 

or otherwise linking of a 251(c)(3) UNE . . . to one or more facilities or services that a requesting 

Telecommunications Carrier has obtained at wholesale from Qwest pursuant to any method other 

than unbundling under Section 25I(c)(3) of the Act . . . .I1 (emphasis added). Covads reference 

to facilities obtained "pursuant to any method other than unbundling under Section 25 l(c)(3)" is 

intended to include network elements that Qwest provides pursuant to Section 271. By contrast, 

Qwest's Section 4.0 definition of commingling properly excludes Section 27 1 elements by 

referring to "the connecting, attaching, or otherwise linking of an Unbundled Network Element . . 

. to one or more facilities that a requesting Telecommunications Carrier has obtained at a 

wholesale from Qwest . . . . I 1  Because only Qwest's definition of "Unbundled Network Element" 

complies with the TRO by expressly excluding elements provided under Section 271, the 

Commission should resolve this issue by adopting Qwest's proposal. 

The TRO permits "requesting carriers to commingle UNEs and combinations of UNEs 

with services (e.g., switched and special access services offered pursuant to tariff), and to require 

95 Id. 

96 USTA II,  359 F.3d at 589; see generally id. at 588-90. 



incumbent LECs to perform the necessary functions to effectuate such commingling upon 

The FCC defines commingling as "the connecting, attaching, or otherwise linking of a 

UNE, or a UNE combination, to one or more facilities or services that a requesting carrier has 

obtained at wholesale from an incumbent LEC pursuant to any method other than unbundling 

under Section 251(c)(3) of the Act, or the combining of a UNE or UNE combination with one or 

more such wholesale services."98 

The FCC's ruling relating to commingling must be harmonized with its very specific 

ruling that BOCs are not required to combine network elements provided under section 271. 

While the FCC ruled in the TRO that BOCs have an independent obligation under Section 271 

(independent of Section 25 1) to provide access to loops, transport, switching, and signaling, it 

also ruled that a BOC is not required to combine those elements when it provides them under that 

section of the Act. The FCC explained that checklist items 4, 5 ,6  and 10 of section 271(c)(2)(B) 

-- the checklist items that impose the independent unbundling obligation -- do not include any 

cross-reference to the combination requirement set forth in section 25 1 ( ~ ) ( 3 ) . ~ ~  If Congress had 

intended any Section 251 obligations to apply to those section 271 elements, the FCC 

emphasized, "it would have explicitly done so," just as it did with checklist item 2.'O0 Thus, the 

FCC ruled that it "decline[s] to require BOCs, pursuant to section 271, to combine network 

elements that no longer are required to be unbundled under section 25 l.lrl" In USTA IZ, the D.C. 

Circuit expressly upheld this limitation on lLEC combining obligations."' 

97 TRO ¶ 579; see also 47 C.F.R. Q 51.309(e) and (0. 
98 TRO ¶ 579; see also 47 C.F.R. Q 51.5 (definition of "commingling"). 

99 TRO ¶¶ 654,656 & n.1990. 
loo Id. ¶ 654. 

Id. at n. 1990. 
USTA 11,359 F.3d at 589-90. 



Significantly, the FCC's rules that address commingling are included within its rules 

relating to combinations and the FCC's rules define "commingling" as including the act of 

"combining" network elements: 

Commingling means the connecting, attaching, or otherwise linking of an 
unbundled network element or a combination of unbundled network elements, to 
one or more facilities or services that a requesting telecommunications carrier has 
obtained at wholesale from an incumbent LEC, or the combining of an unbundled 
network element, or a combination of unbundled network elements, with one or 
more such facilities or services.1o3 

As is clear from this definition, there is no difference between "combining" and 

"commingling" network elements -- they arewone and the same. They are simply different labels 

applied to the same physical act of connecting, attaching, linking, or combining network 

elements with other facilities or services. In other words, to commingle is to combine and vice 

versa, and the TRO rulings relating to combining apply with equal force to commingling. 

Accordingly, as the Utah Commission concluded, the FCC has made it clear that section 271 

elements are not subject to ~ommingling.'~~ 

Covad nonetheless asserts that section 271 elements are "wholesale services" and, as 

such, are within the BOCs' commingling obligations set forth in paragraph 579 of the TRO. The 

flaw in this interpretation, however, is that it reads out of the TRO the FCC's ruling that BOCs 

are not required to combine section 271 elements.lo5 To preserve the effect of that ruling, it is 

necessary to interpret paragraph 579 of the TRO consistently with the FCC's and the D.C. 

IO3 See 47 U.S.C. 5 51.5 (definition of "commingling") (emphasis added); see also TRO ¶ 575 (defining 
commingling as meaning to "connect, combine, or otherwise attach.. .."). 

IO4 Utah Arbitration Order at 27-28. The Colorado and Washington Commissions and the Minnesota ALJ 
each ruled for Covad on this issue, determining that Qwest is required to commingle section 271 elements. None of 
these decisions addressed the inconsistency between the rulings and the rulings in the TRO and USTA 11 establishing 
that BOCs are not required to combine section 271 elements. Qwest has challenged the ALJ's ruling in exceptions 
filed with the Minnesota Commission. The Colorado Commission has denied Qwest's rehearing motion relating to 
this issue. 

'Os See USTA II ,  359 F.3d at 589-90. 



Circuit's (in USTA IZ) very express holdings that BOCs are not required to combine section 271 

elements. Covad never addresses the inconsistency between requiring Qwest to commingle 

section 271 elements and the rulings in USTA II and the TRO removing those elements from 

BOC's combining obligations. Moreover, Covad's interpretation of paragraph 579 is inconsistent 

with the Act itself and in particular, with the absence of any cross-references to section 25 1's 

combination requirement in checklist items 4,5,6, and 10 of Section 271(~)(2)(B).'~~ 

Any claim by Covad that "commingling" of Section 271 elements is permissible while 

"combining" of them is not is refuted by the FCC's TRO Errata. In the original version of the 

TRO, paragraph 584 instructed that BOCs' commingling obligations included permitting the 

commingling of UNEs and UNE combinations with network elements provided under Section 

271. However, in the Errata, the FCC removed this language, thereby malung that section of the 

Order consistent with its ruling that BOCs are not required to combine Section 271 elements and 

eliminating any requirement for LECs to commingle those e1ements.'O7 

Finally, while Covad claims incorrectly that the FCC has ruled only that BOCs are not 

required to combine Section 27 1 elements with other Section 271 elements, even if that 

interpretation were correct, Covad's own ICA language would violate Covad's understanding of 

the law. Specifically, as discussed, Covad's definition of "UNE" in Section 4.0 of the ICA 

includes Section 271 elements. Further, agreed language of the ICA defines "UNE 

lo6 There is no merit to Covads contention that the TRO establishes only that BOCs are not required to 
combine section 271 elements with other section 27 1 elements. In footnote 1990 of the TRO, the FCC stated broadly 
that ILECs do not have "to combine network elements that no longer are required to be unbundled under section 
25 1 ." As reflected by this language, the FCC did not limit this ruling to combining section 27 1 elements with other 
section 271 elements. Instead, it ruled that BOCs do not have to combine section 271 elements at all, which is 
consistent with the absence of any cross-references to the section 25 1 combining requirement in checklist items. 
Thus, there is no obligation to combine section 27 1 elements with 25 1 elements or with other section 27 1 elements. 

lo7 In addition, as Qwest demonstrates above in connection with Issue 2, state commissions do not have 
authority to impose terms and conditions relating to section 271 network elements. That absence of authority 
prohibits the Commission from imposing ICA language that would require Qwest to commingle elements provided 
under Section 271 with Section 251 elements and wholesale services. 
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Combinations" as "a combination of two (2) or more Unbundled Network Elements that were or 

were not previously combined or connected in Qwest's network as required by the FCC, the 

Commission or this Agreement." Under this language, Qwest would be required to combine 

Section 27 1 elements with other Section 271 elements in violation of the FCC's plainly stated 

ruling that it "decline[s] to require BOCs, pursuant to section 271, to combine network elements 

that no longer are required to be unbundled under section 25 1 .rr108 

This improper result highlights the inappropriateness of including Section 27 1 elements 

in the ICA's definition of WNE." Accordingly, the Commission should reject Covads definition 

of "UNE," confirm that "UNEs" do not include Section 271 elements, and clarify that Qwest has 

no obligation to combine or commingle these elements. 

D. Issue 5: CLEC-to-CLEC Channel Regeneration 

1. Qwest is not obligated to provision CLEC-to-CLEC 
connections under 47 C.F.R. 51.323(h)(l). 

Qwest permits Covad to self-provision a connection between it and a CLEC partner; thus, 

under 47 C.F.R. 51.323(h)(l), Qwest is not obligated to provision the connection for Covad, and 

cannot, therefore, be required to provide channel regeneration on the connection. Qwest's 

proposed language is consistent with the FCC's rules and regulations, while Covad's proposal has 

no basis in law or fact. Adoption of Covad's proposed language would require Qwest to provide 

channel regeneration for CLEC-to-CLEC connections on the same terms as Qwest provides 

regeneration on a connection between Qwest and a CLEC or between Qwest and a CLEC's non- 

adjacent collocation spaces.'og Because Qwest does not currently charge for regeneration 

required under the ANSI standards on connections between Qwest and a CLEC, the net effect of 

TRO at ¶ 656 & n. 1990. 

For purposes of this brief, reference to connections between Qwest and a CLEC include connections 
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Covad’s proposal is that Covad would receive regeneration on a CLEC-to-CLEC connection free 

of charge. 

Covad relies on the FCC’s Fourth Advanced Services Order”’ to support its position. In 

that order, though, the FCC specifically established an exception to the rule that an ILEC must 

provision a CLEC-to-CLEC connection.”’ The exception is explicitly stated in 47 C.F.R. 

5 1.323(h)( 1): 

An incumbent LEC shall provide, at the request of a collocating 
telecommunications carrier, a connection between the equipment in the collocated 
spaces of two or more telecommunications carriers, except to the extent the 
incumbent LEC pennits the collocating parties to provide the requested 
connection for themselves or a connection is not required under paragraph (h)(2) 
of this sections. . . . (Emphasis added). 

Thus, if an ILEC permits CLECs to provide a cross-connect themselves, the ILEC is not required 

to provision a CLEC-to-CLEC connection. It follows that if an ILEC has no obligation to 

provide a CLEC-to-CLEC connection, it also has no obligation to provide regeneration of that 

connection, particularly at no charge to the CLEC. 

There is no FCC rule or order that establishes CLEC-to-CLEC regeneration as an 

Unbundled Network Element (“U”’). Further, although the FCC originally took the position 

that ILECs were required to permit CLECs to self-provision the connections”2, it acknowledged 

in its Fourth Advanced Services Order, that the D.C. Circuit Court’s decision in GTE Service 

Corp v. FCC, 205 F.3d 416 (D.C. Cir 2000) required a different result. Accordingly, the Fourth 

between a CLEC’s non-adjacent collocation spaces. 

Order (Fourth Advanced Services Order), CC Docket No. 98-147, (FCC 01-204) Rel. August 8,2001. 
Deployment of Wireline Services Offering Advanced Telecommunications Capability, Fourth Report and 

’’’ Fourth Advanced Services Order¶¶ 55-97. 
“’ Deployment of Wireline Services Offering Advanced Telecommunications Capability, First Report and 

Order and Further Notice of Proposed Rulemaking, (“Advanced Services First Report and Order), CC Docket No. 
98-147, (FCC 99-48), Rel. March 31, 1999, ¶ 33. 



Advanced Services Order recognizes, consistent with the D.C. Circuit's holding, that requiring an 

ILEC to permit CLECs to self-provision their own CLEC-to-CLEC cross-connections would 

amount to an unlawful taking of the ILEC's pr~perty."~ Therefore, instead of requiring ILECs to 

give CLECs access to the central office outside the CLECs' collocation spaces for purposes of 

self-provisioning cross-connections, the FCC encouraged LECs to permit CLECs to self- 

provision the connections. And only in those instances where an ILEC does not pemi t  the 

CLECs to self-provision is the L E C  required to provision the connection for the CLECS."~ 

2. Covad may self-provision a direct connection or cross- 
connection, including any necessary channel regeneration, 
between it and a CLEC partner. 

As stated in Section 8.2.1.23 of the ICA, if a CLEC so chooses, it can either provision its 

own CLEC-to-CLEC connection, e.g., a direct connect, or it can request that Qwest provision 

such connection. To the extent regeneration is required and a CLEC has chosen to provision its 

own connection, a CLEC may regenerate its own signal by placing a repeater bay in a mid-span 

collocation space.*l5 Qwest's policy of permitting CLECs to self-provision connections, and any 

necessary regeneration, is consistent with a fundamental goal of the Act -- encouraging 

competitors to install their own facilities and build their own networks, thereby reducing reliance 

upon the IL;ECS."~ The FCC's strong interest in encouraging this facilities-based competition 

underlies its ruling that LECs who permit CLECs to provision their own connections are 

' I 3  Fourth Advanced Services Order at 1 1 I 
'14 The FCC acknowledged that Qwest was the only ILEC supporting its reasoning that CLECs should be 

permitted to self-provision CLEC-to-CLEC cross-connections. Fourth Advanced Services Order, 1 80, ftnte 202. 
'I5 See Qwest Ex. 5 (Norman Rebuttal) at 12:l-3 

'16 As the FCC has observed, "[t]hrough its experience over the last five years in implementing the 1996 
Act, the Commission has learned that only by encouraging competitive LECs ["CLECs"] to build their own facilities 
or migrate toward facilities-based entry will real and long-lasting competition take root in the local market." 
Deployment of Wireline Services Offering Advanced Telecommunications Capability, Fourth Report and Order, 16 
FCC Rcd 15435, 15437 ¶ 4 (2001) ("FCC Fourth Report"); see also TELRIC NPRMm 3 (observing that promotion 
of facilities-based competition is one of the "central purposes of the Act"). 



relieved of the responsibility of providing the connection. 

In accordance with the undisputed provisions of the proposed ICA, Covad has access to 

Qwest's central offices so that it can provision its own connections with a CLEC partner outside 

its collocation space.l17 Indeed, Covad agrees that Qwest permits it to self-provision connections 

between it and a CLEC partner.'" Covad also agrees that if the connection requires regeneration, 

it is technically feasible for Covad to regenerate a signal between itself and a CLEC partner from 

a mid-span collocation space."' Despite these acknowledgements, Covad insists that Qwest 

should still provide the regeneration because it is too expensive for Covad to self-provision it.'" 

However, in establishing that ILECs have no obligation to provide CLEC-to-CLEC cross- 

connects - and thus no obligation to provide regeneration on such cross-connects - if they permit 

CLECs to self-provision, the FCC did not say "unless it costs the CLEC too much to self- 

provision." There is thus no basis for the "economic infeasibility" standard that Covad attempts 

to invoke. 

3. Qwest's collocation assignment practices do not create a 
discriminatory result for CLEC-to-CLEC connections. 

Covad also argues that regeneration should rarely be necessary if Qwest efficiently 

'17 See Section 8.2.1.23 which reads in pertinent part as follows: 

. . . CLEC shall have access to the designated route and construct such 
connection, using copper, coax, optical fiber facilities, or any other Technically Feasible 
method utilizing a vendor of CLEC's own choosing. CLEC may place its own fiber, 
coax, copper cable, or any other Technically Feasible connecting facilities outside of the 
actual Physical Collocation space, subject only to reasonable NEBS Level 1 safety 
limitations using the route specified by Qwest. CLEC may perform such Interconnections 
at the ICDF, if desired. CLEC may interconnect its network as described herein to any 
other collocating Carrier, to any collocated Affiliate or CLEC, to any end users premises, 
and may interconnect CLEC's own collocated space andor equipment (e.g., CLEC's 
Physical Collocation and CLEC's Virtual Collocation on the same Premises). 

11* TR Vol. 1 at 116:14-20. 
'19 TR Vol. 1 at 126:15-18. 

TR Vol. 1 at 179:18 - 18O:ll. 



assigns collocation space"', and therefore, if regeneration is required on a CLEC-to-CLEC 

connection, Qwest should be required to provide such regeneration on the same terms and 

conditions as on a Qwest to CLEC connection.12* Covad's conclusion that the same legal 

principles apply to a CLEC-to-CLEC connection as apply to an ILEC-to-CLEC connection 

ignores the fact that the Second Report and Order does not address CLEC-to-CLEC cross- 

connections, and, therefore, is inapplicable in this ~ituation. '~~ 

Furthermore, with regard to collocation, Qwest satisfies the "just and reasonable" 

standard under Section 25 1 (c)(6) because it provides CLECs non-discriminatory access to 

collocation spaces in its central offices at Commission-approved rates. Covad's argument that 

Qwest's collocation assignment policies create situations where CLEC-to-CLEC regeneration 

will be necessary is ~nf0unded. l~~ There is no dispute that Qwest assigns collocation space on a 

first-come-first-served basis, and that any CLEC requesting collocation space has access to a 

space availability report from which it can choose a particular collocation space.'25 Furthermore, 

Qwest has no control over when a CLEC will request collocation space or which two CLECs will 

choose to enter into a business relationship for purposes of interconnecting. 

On the one hand, Covad agrees that Qwest's collocation assignment policies and use of 

central office space are not discriminatory'26; on the other, it suggests that Qwest's past practices 

of collocation assignments have created a discriminatory result that will continue into the 

See Covads Petition at Issue 6. 
See Covads Petition at Issue 6. There is no dispute that Qwest has chosen not to charge CLECs for 

121 

122 

regeneration if such is required on a connection between the CLEC and Qwest or between a CLEC's non-adjacent 
collocation spaces. See, Qwest Ex. 4 (Norman Direct) at 4:l-7. 

123 Second Report and Order at 'Rfi 117-1 18. 
124 Hearing Tr., Vol. 1, at 106:17 - 107:3. 
lZ5 Id. at 147:ll-23. 
126 Id. at 148:7-10. 



fut~re. '~' This latter assertion is simply a claim that is devoid of factual support. Moreover, 

Covad's suggestion that regeneration will only be required on a CLEC-to-CLEC connection if 

Qwest has inefficiently assigned collocation space to one or both interconnecting CLEClZ8 

ignores the reality that CLECs seek collocation space at different times. This means that it often 

is not possible for Qwest to place two interconnecting CLECs immediately adjacent to each 

other, since other CLECs that have previously collocated already occupy the space that would be 

needed for such adjacent collocation. 

4. CLECs have an alternative to self-provisioning CLEC-to- 
CLEC connections and any necessary channel regeneration. 

Covad's claim that Qwest is acting discriminatorily by not treating CLEC-to-CLEC 

connections in the same manner as it treats Qwest to CLEC connections ignores the fact that an 

alternative to self-provisioning exists. While Qwest has no obligation and does not offer CLEC- 

to-CLEC channel regeneration as a stand-alone product, it does offer CLECs its EICT product, 

which is a finished service out of Qwest's FCC 1 Access Tariff.'" EICT is an end-to-end service 

that provides CLECs with interconnection facilities between each other and includes regeneration 

if it is needed.130 Qwest is able to provide channel regeneration as a component of EICT because 

with that product, Qwest has responsibility for the entire end-to-end connection, including the 

ability to test and maintain the fa~ility.'~' Thus, if Covad chooses to forgo self-provisioning of a 

connection between it and a CLEC partner, Covad may purchase the EICT. Covad agrees that 

Id. at 148:7-19. 
See Covad Ex. 3 (Zulevic Direct) at 32:17-21,33:2-5 

129 See Qwest Ex. 5 (Norman Response) 4:l-8. 

See Qwest Ex. 5 (Norman Response) 4: 1-8. 
13' Hearing Tr. at 187:3-10. 



the product is reasonably priced and is not prohibitively expen~ive'~'; however, Covad's concern 

is that the rates are not 

Since EICT is purchased out of the FCC 1 Access Tariff, it is subject to the FCC's rules 

and regulations for any price change, including the standard that it must be just and reasonable 

and non-di~criminatory.~~~ Covad admits that it would receive notice of any proposed price 

change and that it would have the opportunity to intervene prior to a price change becoming 

effe~tive. '~~ Covad, however, is concerned that the standard by which it could challenge a price 

increase on the federal level is too high and that it could not meet that ~tandard. '~~ The clear 

implication being that this Commission's standard is lower and easier to meet. In essence, Covad 

would have this Commission deem a non-existent product -- CLEC-to-CLEC channel 

regeneration -- a 25 1 service in order to avoid having to meet a federally imposed standard 

should Qwest choose to change the price of the product. There is no legal support for this 

position. 

6. Summary 

The FCC's Fourth Advanced Sewices Order and resulting amendment of 47 C.F.R. 

5 1.323 are very clear. The FCC specifically discusses and enumerates an exception to the 

requirement that lLECs provision CLEC-to-CLEC cross-connections for the sole purpose of 

overseeing those circumstances where the ILEC does not allow CLECs to self-provision CLEC- 

to-CLEC connections. Since Qwest permits CLEC self-provisioning on a just and reasonable 

and non-discriminatory basis, it falls squarely within the exception contained in 47 C.F.R. 

13' Id. at 136:7-11. 
133 Id. at 136:7-15. 
134 Sections 201 and 202 of the Telecommunications Act of 1934 as amended. 
135 Hearing Tr., Vol. 1, at 136:23 - 137:l. 



5 1.323(h)( 1). Qwest’s proposed language is consistent with the FCC’s rules and regulations and 

should be adopted here. 

E. Issue 8: Payment Due Date; Timing For Discontinuing Orders; And 
Timing For Disconnecting Services. 

1. Payment Due Date. 

Billing and payment issues were discussed at length in the Section 271 proceedings, in 

which Covad actively participated. In the workshops, the parties balanced the needs of the billed 

and billing parties, reaching consensus on language that addresses each of the issues Covad now 

disputes. Qwest’s proposed language on these issues is virtually identical to that consensus 

language, which now appears in Qwest’s Arizona SGAT and which Covad negotiated with Qwest 

in its Commercial Line Sharing Agreement in April 2004. Nonetheless, Covad now seeks to 

(1) extend the payment due date by 50 percent, from 30 to 45 days for certain “Exceptions;” 

(2) extend the amount of time Qwest must wait before it discontinues processing orders; and 

(3) extend the number of days Qwest must wait before disconnecting service. No new facts 

justify these radical departures from the consensus time frames set during the 271 process that 

are standard, balanced and commercially reasonable, and that are in numerous ICAs today. 

Covad’s new proposal includes four Exceptions, which if present would have Covad’s 

payment due 45 days after the invoice date, rather than the industry standard 30 days. The four 

exceptions would apply: (1) to line splitting or loop splitting products; (2) to a product that fails 

to include a circuit ID; (3) if there is a missing USOC’37; and (4) to a new product. This proposal 

136 Id. at 136:23 - 1375. 

13’ At hearing, Ms. Balvin agreed that its claim of a missing USOC was no longer an issue, thus it is 
reasonable for this Commission to disregard this Exception. See Hearing Tr., Vol. 1, at 2285-1 1.  



is unworkable from a systems and administrative ~tandpoint.'~' Covad is now proposing that 

some bills would have a 45 day due date and others a 30 day due date, depending upon whether 

certain items appear on the bill. The necessary system changes implementing this language 

would not only require a costly programming effort but would require billing system logic 

different from that used by all other Qwest CLEC 

unique to the way Covad operates throughout the country'4o, and would be challenging for Covad 

to implement as its witness, Megan Doberneck, admitted during the Colorado proceeding when 

she testified that using a 45 day payment period for some products and a 30 day payment period 

for other products would be diffi~u1t.l~' 

Such a result would also be 

Furthermore, the Exceptions language proposed by Covad is vague and subject to several 

interpretations, as exemplified by Covad's own witness, Liz Balvin. Ms. Balvin testified that the 

45-day payment requirement would only apply to those services on any particular bill that would 

fall under one of the  exception^.'^^ Ms. Balvin also testified that if an Exception applies, it 

would apply to the entire bill.'43 Nonetheless, if Covad's own witness cannot articulate how its 

language would be applied in every day practice, surely Qwest cannot be expected to implement 

such language. 

Ignoring for the moment Covad's interpretation of its proposal, the words themselves can 

be read in at least two different ways. For example, one could read the proposal for section 5.4.1 

13' See Qwest Ex. 7 (Easton Rebuttal) at 2:lO-16. 

Hearing Tr., Vol. 2, at 282:4-7. 

Id. at 260 5-14. In response to the Arbitrator's questions, Ms. Balvin testified that to her knowledge, and 

139 

on a national basis, there are no other CLECs, including Covad, operating under a similar payment due date 
provision. 

Rebuttal) at 3: 12-4: 1, citing Covad Witness, Megan Doberneck's, testimony before the Colorado Public Utilities 
Commission. 

141 See Attachment A, Excerpt from the Colorado Arbitration Proceeding and see Qwest Ex. 7 (Easton 

14' Hearing Tr., Vol. 2. at 235:20 - 236:2 and 237:15-25. 



to mean that Covad would have 45 days to pay the entirety of any bill if one of the Exceptions is 

applicable to that bill. If such an interpretation is accepted, Covad will have received a 45 day 

payment due date under the guise of only asking for an extended due date in certain instances. 

Alternatively, the language could lead to the conclusion that certain services on any given 

bill are due within 30 days, while others are due within 45 days. Distinguishing between services 

having a 30 day payment due date and those having a 45 day payment due date would require 

significant manual effort on the part of Covad and Qwest. The parties would be required to 

manually determine how much money is due at any given time, and Covad would be cutting a 

check to Qwest every 15 days. Covad acknowledged that it currently has no process in place to 

make this determination and would need to make manual  accommodation^.'^^ Surely, such 

manual effort could be better directed toward Covad’s reconciling of its bills. 

Even more problematic from a systems standpoint than processing separate items on the 

same bill in a different manner is Covad’s request that the 45-day period apply to new products 

for twelve months and that the parties would then revert back to a 30-day payment period. This 

means that the billing systems would have to have the capability of determining when a CLEC 

orders a new product, the capability to treat bills with the new service on them differently, and 

the capability to turn off the Exception treatment at the end of 12 months.145 That would be 

enormously complex and expensive systems undertaking. 

Covad’s proposed language also begs the question of what constitutes a new product. For 

example, if a CLEC had previously been ordering 2-wire loaded loops and then began ordering 

143 Id. at 233:6-14. 
144 Id. at 238~20 - 2395. 
145 See Qwest Ex. 7 (Easton Rebuttal) at 3:l-7. 



2-wire unloaded loops, it is unclear from Covad's proposal as to whether this would be 

considered a new product even though there is no difference from a bill presentation and billing 

validation per~pective.'~~ Disputes regarding whether a product is a new product would create 

further confusion for both Qwest and Covad and would require unnecessary effort on the part of 

both parties to resolve such confusion. Furthermore, since a bill would contain products subject 

to both a 30 and 45 day payment requirement, a significant degree of manual effort would be 

required by both Covad and Qwest to determine how much of the bill was due on the 30" day 

and how much was due on the 45" day. Add to the mix the possibility of disputing charges for 

both the 30 and 45 day services and it becomes reasonable to expect that both Qwest and Covad 

would spend an inordinate amount of time trying to figure out what was due, whereas again, the 

time could be better spent validating the bill. 

Significantly, Covad requires its customers to pay its invoices in 30 Covad serves 

its customers through services it purchases from Qwest. Hence, even as Covad receives payment 

from its own customers in 30 days for services that include services provided by Qwest, Covad 

seeks to extend by 50% the amount of time when Covad itself must pay Qwest for these services. 

Covad's proposed extension is simply a bald attempt to delay paying for its purchases and to 

require Qwest to extend interest-free loans to Covad. In short, Covad seeks to use the float of 

funds for its own purposes. 

Covad claims that analyzing bills is complex and time-consuming, and therefore, it 

requires an additional 15 days for review.14' This position rings hollow because Covad has been 

reviewing Qwest's bills for nearly 5 years, and did not, until well into this arbitration process, 

See Qwest Ex. 7 (Easton Rebuttal) at 3:7-11. 
147 See Qwest Ex. 6 (Easton Direct) at 12:21 - 13:5. 
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raise the issues presented here.’49 In addition, the vast majority of bills Covad receives from 

Qwest regionally are in electronic format, allowing for easy mechanized analy~is.’’~ As for those 

bills that are only received in paper copy, they comprise a minute percentage of the total bills.”’ 

Moreover, Covad signed a Commercial Line Sharing Agreement with Qwest in April 2004 and 

accepted a 30-day payment due date.’52 The Commercial Line Sharing Agreement applies to all 

line shared lines purchased after October 1,2003; therefore its provisions will apply going 

forward, while the provisions of this ICA will only apply to line shared lines that were purchased 

prior to October 1, 2003.’53 Thus, the majority of Covad’s services from Qwest which are subject 

to this agreement, Le., line sharing, will diminish over time.’54 

Covad argues that it requires more time to pay its bills to Qwest because it is in the 

process of modifying its business strategy by partnering with other CLECs to provide line 

splitting and loop splitting services. This change of direction by Covad does not justify imposing 

on Qwest additional risk and cost of deferred payments.”’ Covad and its business partners will 

have no incentive to adopt efficient billing procedures if they are allowed to defer payment and 

shift the business costs and risks of non-payment to Qwe~t.’’~ Covad provides no justification for 

requiring Qwest to incur increased cost and risk as a result of a potential change in Covad’s 

See Covad’s Petition for Arbitration at 24: 1-5. 148 

I 

149 Hearing Tr., Vol. 2, at 280:22 - 281:l. 

lsl See Confidential Version of Easton Direct Testimony at 9:21 - 10:7. The confidential version of Mr. 

I See Qwest Ex. 6 (Easton Direct) at 9:13-17. 
I 

Easton’s direct testimony was not entered into evidence in order to avoid the difficulties of handling confidential 
information in a public record. The confidential testimony is, however, on file with the Commission. 

See Qwest Ex. 6 (Easton Direct) at 7:l-3. I 
Is3 Hearing Tr., Vol. 2, at 321:13-17. 
154 Id. at 321:13-17. 

15’ See Qwest Ex. 6 (Easton Direct) at 125-1 1. 
See Qwest Ex. 6 (Easton Direct) at 12:ll-14. 



business model. That Covad's change in strategy may have been prompted by developments in 

federal regulatory law does not justify shifting the brunt of Covad's new partnering arrangements 

to Qwest. While such partnering arrangements may be new to Covad, they are not new in the 

industry. CLECs are currently ordering line-splitting products from Qwest -- which CLECs offer 

through the very same partnering arrangements Covad now anticipates -- pursuant to agreements 

that provide for the industry-standard 30-day payment period, not the 45-day period Covad 

2. Covad's Claim That Qwest's Bills Are Deficient Because They Lack A 
Circuit ID In Certain Circumstances Does Not Support A Longer 
Payment Period. 

Covad maintains that it requires additional days to pay its bills to Qwest because Qwest's 

bills are deficient. As an initial matter, there is no basis for the claim that Qwest's bills are 

deficientlS8 and, indeed, the evidence demonstrates they are not. In fact, during Qwest's bid for 

Section 27 1 approval, the FCC extensively reviewed Qwest's wholesale billing processes and 

concluded that Qwest's processes and its bills satisfy the checklist req~irement.'~' The FCC 

stated: 

Consistent with the determinations of the commissions of the nine 
application states, we find that Qwest provides nondiscriminatory access 
to its billing functions. As discussed below, Qwest offers competing 
carriers access to a set of billing systems that are the same systems Qwest 
uses for its own retail operations. In combination, these billing systems 
provide all the information, in an appropriate format, that is necessary for 
competing carriers to have a meaningful opportunity to compete. Qwest's 
commercial performance data demonstrate its ability to provide competing 
carriers with service usage information in substantially the same time and 
manner that Qwest provides such information to itself, and with wholesale 
carrier bills in a manner that gives competing carriers a meaningful 

157 See Qwest Ex. 6 (Easton Direct) at 12:15-20. 

lS8 Hearing Tr., Vol. 2, at 258:15-18. 

159 See Qwest Ex. 7 (Easton Rebuttal) at 15:12-19. 



opportunity to compete. In sum, Qwest has met, with few exceptions, the 
benchmarks for timeliness, accuracy, and completeness in providing usage 
information and for wholesale bills. Moreover, in finding that competing 
carriers have a meaningful opportunity to compete, we rely on third-party 
testing, conducted by KPMG, which found Qwest’s billing system to be 
accurate and reliable.I6’ 

Covad‘s claim that Qwest’s bills are deficient is thus contradicted by the FCC’s analysis. 

Equally important, concerns of this type are not appropriately raised in an ICA arbitration. 

Rather, a Section 252 arbitration is designed specifically to determine contract language; the 

proper forum for raising an issue regarding a bill format and content, which may or may not lead 

to a requirement that one party alter its current practice, is the Change Management Process 

(“CMP”), not an interconnection agreement arbitration.I6’ Moreover, this Commission may only 

determine which parties’ proposed contract language should be inserted into the ICA, not 

whether one party should be ordered to change it systems to settle an issue raised in the 

arbitration. 

Nonetheless, Covad has inserted into this arbitration proceeding evidence suggesting that 

Qwest’s bills are deficient. Covad bases its request for a longer payment due date in part by 

arguing that contrary to industry standards, Qwest does not provide a circuit identification 

number (“circuit ID”) on its UNE bills, and therefore, Covad is unable to verify whether it has 

actually ordered the loop for which it is being billed.’62 While Covad’s witness, Elizabeth 

Balvin’s, pre-filed testimony claims that Qwest’s practices are contrary to the “industry 

standard”163, she admitted during the hearing that the Local Service Ordering Guidelines’@ 

‘60 In the Matter ofApplication by Qwest Communications International, Inc. for Authorization To Provide 
In-Region, InterLATA Services in the States of Colorado, Idaho, Iowa, Montana, Nebraska, North Dakota, Utah, 
Washington and Wyoming, WC Docket No. 02 - 314, FCC 02-332, at ¶ 114, footnotes omitted. 

See Qwest Ex. 7 (Easton Rebuttal) at 6:l-7:2 and Hearing Tr. Vol. 2 at 320:9-13. 
16’ See Covad Ex. 1 (Balvin Direct) at 10:13-17. 
163 See Covad Ex. 1 (Balvin Direct) at 9:2-9. 



("LSOG') are guidelines, not mandates, and that there is nothing in the LSOG recommending, 

much less mandating, circuit IDS on line shared lines.165 Moreover, as discussed in more detail 

below, Qwest appropriately provides the circuit ID for all designed services, such as unbundled 

loops. Because line sharing is a non-design service and is not circuit-based, Qwest does not have 

in its back office systems, and therefore does not provide, the circuit ID for this service.'66 

Rather than assigning a circuit ID for a shared loop, a unique number is assigned which 

Qwest refers to as a sub-account number. It is that number is provided to the CLEC at the time 

the service is 0~dered . l~~ This sub-account number is provided to Covad as part of the Firm 

Order Confirmation ("FOC") and the Customer Service Record ("CSR'I). 

monthly bills it receives from Qwest, this FOC and CSR are also received by Covad in electronic 

format.169 With this identifier, Covad is able to directly and efficiently verify the service for 

which it has been billed.170 Thus, while Qwest justifiably does not provide the circuit ID to 

CLECs for shared loops, Qwest does provide information from which Covad may track and 

validate its line-sharing bills.'71 

Like the regular 

Qwest was the first ILEC in the nation to offer line-sharing and hence established the 

industry norm at the time the product was deve10ped.l~~ Qwest and participating CLECs, 

There is a national LSOG which is an ordering and billing forum document used by the 164 

telecommunications industry as a guideline for ordering processes. Hearing Tr., Vol. 2, at 245:7 - 246:23. 

See id. at 247:20-23. 165 

166 See Qwest Ex. 8 (Albersheim Rebuttal) at 7:lO - 8:7. 
167. See Qwest Ex. 8 (AlbersheimRebuttal) at 9:l-13. 

16'See Qwest Ex. 7 (Easton Rebuttal) at 7:14 - 8:3 and Qwest Ex. 8 (Albersheim Rebuttal) at 12:4-9. 

169 See Qwest Ex. 8 (Albersheim Rebuttal) at 15:l-7.. 

171 See Qwest Ex. 7 (Easton Rebuttal) at 8:17-19 and Hearing TR Vol. 2, at 319:17-20. 
172 See Hearing Tr., Vol. 2, at 242:20-23. 

See Qwest Ex. 7 (Easton Rebuttal) at 7:20-8:2 and See Qwest Ex. 8 (Albersheim Rebuttal) at 11:9-12.. 170 



including Covad, formed a team of telecommunication providers charged with the task of 

resolving issues regarding the provisioning of line sharing.'73 Through this group effort, in which 

Covad was a vocal parti~ipant'~~, the decision was made to use the POTS provisioning system 

flow (now known as the non-design provisioning system flow) to provision the line sharing 

product, because this would help to get the product to the end-user as quickly as possible.'75 The 

alternative to the non-design provisioning system flow was the design provisioning system flow. 

Because the non-design provisioning system flow could produce a faster interval for provisioning 

line-sharing, Covad specifically requested that it be used rather than the design provisioning 

system At the time the request was made, Qwest informed Covad, and the other CLECs 

that a subaccount number would be provided on the FOC and that it was this number that was to 

be used for bill ~a1idation.l~~ In other words, Covad specifically requested that line sharing be 

offered through a process that it knew would have no circuit ID information available. 

Qwest's practices in this regard may be different from those of other ILECs across the 

nation, because Qwest led the nation in implementing line sharing.'78 The Minnesota 

Commission ordered Qwest to implement a line-sharing product before the FCC established such 

a req~irement. '~~ At that time, Qwest invested $16 million across its region to make line sharing 

available and to develop an appropriate billing system.'80 The Joint Team established the 

173 See id. at 243:6-11. 

174 Id. at 320:17-21. 

175 Id. at 244510. 
176 Id. at 357:18-20 and 358:13-21. 

177 See id. at 336:l-15. 

17' See id. at 242~20-23. 
179 See id. at 244524. 
180 See id. at 321:6-8. 



parameters for line sharing, including billing for the service.lgl Covad now suggests that Qwest 

should either spend an additional $904,000 to change its systems''2, thereby having Covad 

determine the industry standard on a product that will diminish over time, or permit Covad an 

additional 15 days within which to pay the undisputed portion of its bill. Ironically, Covad 

advocates for Qwest's expenditure of nearly a million dollars, while failing to even estimate its 

cost to implement a system change to accommodate current billing outp~t. ' '~ Covad's request for 

a Qwest systems change completely ignores what other CLECs may want, provides Covad with 

the power to affect the industry as a whole, and rewards Covad with a 15-day interest free loan. 

Covad's claim that Qwest is out of synch with the industry norm ignores the fact that Qwest and 

Covad were the forerunners on line sharing and that there is no industry mandated billing 

format.Is4 Thus, Covad's argument that Qwest is out of compliance with the industry is simply 

wrong. 

Finally, the combined impact of the extended time frame Covad proposes and CLEC opt- 

in rights cannot be ignored. In addition, Qwest has been left with large uncollected balances by 

CLECs who failed to pay Qwest for services'85, and the time frame Covad proposes to pay its 

bills will unreasonably increase Qwest's financial exposure -- particularly when other CLECs are 

able to opt-in to them. Furthermore, with a 30 day billing cycle and a 45 day payment due date, 

assuming Covad requires the full 45 days to review each months bills, it would find itself behind 

in the bill validation process after the first billing cycle since it will receive its next month's bill 

''I See id. at 319:9-16. 

See id. at 3205-8. 

lS3 See id. at 275:18-21. 
See id. at 320:22 - 3215. 

See Qwest Ex. 6 (Easton Direct) at 8:9-16. 



before it has completed its first month’s bill validation.lS6 Therefore, Covad’s proposal would 

not provide the benefits it claims it requires. 

3. Timing for Discontinuing Orders and Disconnecting Services. 

These issues are quite simple. Issue 8-2 involves Qwest’s proposal that it be permitted to 

discontinue processing orders if Covad becomes 30 days past due on the undisputed portion of its 

bill. Covad requests 60 days. Issue 8-3 involves Qwest’s proposal that it be permitted to 

disconnect Covad’s services 60 days after the payment due date for the undisputed portion of its 

bill. Covad requests 90 days. Covad devoted the majority of its written testimony and virtually 

all of its hearing testimony to the Payment Due Date portion of this issue. Covad offered only 

the slimmest “rationale” but no relevant evidence to support its proposed language relating to the 

discontinuance or disconnection time frames. Qwest, on the other hand, proposes time frames 

that are consistent with the industry standard, are commercially reasonable, balance the needs of 

the billed and billing parties, are consistent with the language agreed to by industry participants, 

including Covad, during Qwest’s bid for 8 271 approval, and are identical to that contained in 

Arizona’s SGAT and Covad’s Commercial Line Sharing Agreement with Qwest. 

In connection with these issues, Covad’s primary argument for extension rests upon the 

fact that Qwest’s remedies for Covad’s failure to pay gives Qwest “the power to destroy, if it so 

chooses, Covad’s business in the state of Arizona.”’87 Covad suggests that Qwest could use the 

threat of discontinuance or disconnection as leverage to force Covad into paying a bill that may 

be disputed.lS8 As an initial matter, this position ignores the plain and undisputed language of the 

See Qwest Ex. 7 (Easton Rebuttal) at 5:10-20. 
lS7 See Covad Ex. 1 (Balvin Direct) at 18:22-23.; and Covad Ex. 2 (Balvin Rebuttal) at pp. 6-7 (no line 

numbers provided). 

See Covad Ex. 1 Balvin Direct) at 19:14-16. 



proposed sections, ie., that Qwest may only discontinue or disconnect for Covad’s failure to pay 

the undisputed portion of its bill.’” More importantly, however, Covad refuses to acknowledge 

that it alone controls whether Qwest can take advantage of its discontinuance or disconnection 

remedies, and that Covad alone controls whether its end-users lose service. If Covad pays the 

undisputed portion of its bills, Qwest will have no reason to discontinue processing orders or 

disconnect service to Covad. Thus, Covad’s end-user customers will not be “disconnected 

unnecessarily.”’go 

Covad also points to a UDIT-related rate issue which arose in Arizona, causing Covad to 

dispute certain  bill^.'^' This UDIT rate issue, however, supports Qwest’s position, not Covad’s. 

As the Commission knows, the rates for DS3 UDIT were ordered in Phase IT of the Wholesale 

Cost Docket in Decision No. 64922, dated June 12,2002. Qwest implemented the ordered rate 

and rightfully billed the CLECs according to the ordered rate, which Covad believed was in error. 

Covad did not actively participate in the Cost Docket; otherwise, it would have known that 

Qwest was billing consistently with the Commission’s order. Instead, as permitted under the 

ICA, Covad disputed the bills based upon its misunderstanding of the rates Qwest was to charge. 

During the dispute process, Qwest did not assess late payment charges, stop taking Covad orders, 

or disconnect service.’92 Thus, the record contains no factual support for Covads proposals to 

extend the timing for discontinuing orders or disconnecting services based upon this UDIT 

dispute. 

lS9 See Sections 5.4.2 and 5.4.3 of the proposed ICA. 

See Hearing Tr., Vol. 2, at 231:3-6 and Covad Ex. 1 (Balvin Direct) at 19:12. ”‘ See Covad Ex.l (Balvin Direct) at 19:17 -21:4. 

192 See Qwest Ex. 7 (Easton Rebuttal) at 22: 14 - 23:6. 



4. Summary 

The purpose of this arbitration process is to establish contract language that will assist the 

parties in their relationship with each other, not create confusion. Covad’s proposed language on 

payment due date can only create more problems, not solve them, while Qwest’s proposal is 

commercially reasonable, is the industry standard, and has been agreed to by numerous CLECs 

including Covad as early as April of last year. The extensions requested by Covad for the timing 

of discontinuing order processing and disconnecting service are unsupported and not 

commercially reasonable. Covad’s concern that it will suffer irreparable harm in either a 

discontinuance or disconnection scenario rings hollow, when Covad can control the harm by 

paying the undisputed portion of its bills on time. For these reasons, the Commission should 

reject Covad’s proposals to extend the payment and collection time frames and adopt Qwest’s 

proposal on these issues. 
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For the reason 

111. CONCLUSION 

stated, Qwest respectfully requests that the Commission adopt Qwest's 

proposals relating to each of the disputed issues. 
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1 Commission to understand the answer? 

2 A Well, I would like to provide an exampLe, 

3 because I basically use generalities. Simply, I agree. 

4 

5 

It is very important for Qwest to receive some payment.' 

It is equally important that Covad be given the 

6 protection it s e e k s ,  by the extended t i m e  frames, 

7 

8 in terms of harm, a fa i lure  of payment. 

9 

because the remedies available to West go far beyond, 

And I am not attempting to minimize a 

10 failure of payment. Don't get me wrong, but Qwest has 

11 the ability to destroy our business, in a particular 

12 state,  by refusing to process orders, by disconnecting 

13 circuits. So that's, when I say, you know, and there 

14 

15 address nonpayment. There is an, essentially, nothing 

are provisions in the interconnection agreement to 

16 we can do, once the horse has left the barn, and w e  

17 can't process the orders, or get orders processed, and 

18 

19 

20 

21 

22 

23 

24 

25 

service disconnected, there's nothing that gets  us back 

to that, given the prohibitions on recovery, of 

remedies, and you j u s t  can't unring a bell. 

Q And looking at that, and the 

reasonableness of the provisions from Qwest's 

perspective, and the Commission's undertaking that 

review, the opt-in provisions appear to be problematic, 

at least based on Qwest's testimony. To the extent 
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1 

2 

3 issue, to specific products, as opposed to in the 

that  Covad can receive or could -- might receive what 

it wanted by limiting the various provisions to -- at 

4 general provisions sect ion,  is that problematic to 

5 Covad, in tens of practical difficulties, in the same 

6 way that  Mr. Easton explained practical difficulties, 

7 addressing the reasonableness of such a proposal from 

8 Qwest's perspective? 

9 A Right. I would say, yes. I think what 

10 Mr. Easton pointed out correctly, our business and 

11 certainly Qwest's operate by process, and with specific 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

time frames to make sure w e  comply. 

extraordinarily difficult, as a business, to create 

exceptions t o  the rule, rather than having a 

standardized relationship across the board. 

It is 

A.L.J. JENNINGS-FADER: Staff, any 

questions based on what I have asked Ms. Doberneck? 

MR. NOCER24: No, Your Honor. 

A.L.J. JENNINGS-FADER: Qwest? 

MS. WAXTER: Yes, Your Honor. 

CROSS EXAMINATION 

BY MS. WAXTER: 

Q Good afternoon. 

A It is that. 

Q You had some discussions earlier with the 


